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PREFACE

This procedure sets out the approach for addressing concerns about capability, performnance
and conduct for all doctors and dentists (referred to belaw as “practitioners” in the rest of
the document) emplayved by Local Hedth Boards or other NHS arganistions in Wales,

It replaces all existing procedures in operaion within the Lol Health Boards and NHS

Trusts in MHS Wales ar successor bodies with effect from 1 Septernber 2015, “the affective
date’.

The new procedure replaces all previous disciplinary procedures enshrined in WHC{90 22
and DGMESKEA, as implemented by ary MHS orgarisstion or LHE policy docurment. The
procedure dso replaces the provisions in WHC (8207 for Special Professonal Pands (the
‘Thres'Wise Men"] as implernented by NHE Wiaes organisations The right of appeal to the
Secretary of State, held by certain practitioners under paragraph 190 of their terms and
conditions of service, isdso @olished from the effective date of this procedure.

The procedure applies to dl practitioners, which covers all practiioner s emnployed in lIHBs or
MHS organistions in Waes including those in training and on temporany, [ocum ar honorary
contracts and comprises of five parts

(1) Action when aconcern arises,;
{1 Restriction of practice and excluson from work;
{1 Handling concerns about & practitioner’ s health;

(1% The Standard Procedure;
W Extended Procedure.

All NHE arganisstions in their response to performance concerns, will ensure that due
acoourt is taken of the patertid relevance of the practitioner' s hedth, sy sem failure and
the working erwironment The application of this procedure will be considered in
conjunction with the reevant organisation’s incident reporting orirvestigakion s sems

Where possible, MHS organisastions will seek to address capability andfor performance
cancerns through training or ather local remedid action. It will continue ta support
practitioners in their profesdona devdopment in particular, through appraisal, GMCG0C
Zuidance and ather relevant locl orWelsh Governmernt. processes,

The rale of the YWelsh Gosernment. 0A'G) in monitaring the Sfedive implatnentaion of this
procedure will be coordingted through the Workforce and 0D Divison and any others as
appropriate. Detailed arrangernents for pract cal operation of this procedure will b2 notified
to aemployers in NHS Waes directly by theWarkforce and 0D Division,

The MHS organisation will ensure that this procedure is operated in a way that does not
discriminate on the grounds of ary protected characteristic as defined in the Equality Act
2010,



The MH: organisstion will s=ek to ensure tha all those irvalved in the operation of this
procedure have been gppropriately trained, includng in particular those undertaking
irwestigation s and siting on aw relevant pands [ which will include equdity Taning).



PRINCIPLES

The management of conduct, capability and perforrmance is a continuous process. NHS
organisstions should seek 1o identify and respond to concerns at the earliest possible stage
with aview if possible tatheir informal resolution at local level.

Potential concerns about a practitioner's conduct, capability or performance can come to
light inawide wariety of wass for example: -

+  Complants about care by patients or their relatives

+  Concernsraised by other MHS professionds; hedth care managers students and
noke clinical staTf;

+ lob plan reviews, annud apprasds, andthrough the revdidation process
+  Mlonitoring of data on performance and quality of care;

+ [lini@l gavernance, audit and ather qudity improy ernent initi 3y es;

+ |nfarmation from the regulaory bodies the police ar coraner;

+ A patern of litgaton outside the norrna, following allegations of neglizence
[although this may reflect the nature of the specidty and not necessaril be an
indicatar of groundsfor concern about a practtioner's pradice);

+  Courtjudgrenis.

Unfounded and malidous dlegations can cadse lasting damage to a practitioner' s reputation
ahd career prospects. Therefare allegations must be pramptly and thoroughly imvestizated
Lo verify the facts so that appropriate action can be taken.

Ernployers should seek to use avalable sources of specialist and independernt advice in
responding to the areas of concern covered by this procedure In partiadlar, where the
organisation considers it appropriate, the National Clinical Advisory Service (MCAS) provides
advice an the appropriate response to performance concerns and expert guidance on
remedial action.

Specific processes exist for referrds to the GMC and GDC. Mothing within this procedure
precludes ary individual from referring a rmatter of concern directh ta the GMC or GDC
where they have cancerns regarding a practiioner’s campliance with sandards laid out in
the “Good Medical Practice” ar the “Standard s for the Dental Tean®.



GLOSSARY

Role of the Case Manager

The Medical Diredtar will zssign the role of Case Manager to a Deputy, Associgte or Assisarnt
Medicd Director unless it is impracticable for them to da so, inwhidh case the rale will be
discharged by asenior clinician nominated by the Medical Director.

The Case Manager's role will be to evduate the nature of the problerm or concern raised
about 3 practitioner and to assess the seriousess of the mater based on available
information. He'she will undertake an initial assessment of the concern(s) raised and will
determine whether aformd investigation needs to be caried out ar whether the issue can
be resolvedirformaly.

Where it is deterriined that a formal investigation should be instigated the Case Manager
will;

+  Forrnulate the T erms of Reference for an inv estigation;

*  Appaint aCase |y estigatar;

+  Prowvide progress reportsto the Dedznged Board member;

+  Determine wha acion should be taken in response to the findings and

recarmmendations of the Case |rvestigatar.

Role of the Designated Board Memb er
When a forrmd irvestigation is initiated, the Charman of the NHS arganisation's Board must
hotninge @0 Ihdependert  Member/hon-executive Director as "the Designated Board
Member" to oversee the operation of the procedure and to ensure that momenturn is
rnartained.

The Designaed Board Member's responsibilities specifically include:-

+  Routinely monitoring the grounds for @ practitioner's continued excluson fram
wark, having regard tothe requirements of this procedure;

+ To consder representaions fTom the practitioner about his or her exclusion and
ay inappropriate application of the procedure;

*+  Preparing a report for the Board giving an account of progress where ary
exclugon has lased rare than six months,

Role of Case Investigat or

The Caselrwestigator shal:-



Lead the irvestigation into ary dlegations or moncerns aout a pracitioner as
detaled in Terms of Referencewhid shall be formulaed by the Case Manager,;

|dertify what inforration needs to be gathered and which witnesses should be
intervieaed in the oourse of the irvestigation;

Mantain and sppend to the ivestigation report, a clear and comprehensive
record of all interviesws conduded in the course of the irvestigation and
docurnentation which has been collated;

Undertake a thorough and impartid  imvesticgion  into the reevant
cirumstances, inquiring into matters which may exonerate the practitioner as
wzll @s maters which may demonstrace fault ontheir part;

Where the concerns irvrolve the praditioner's clinicl performance, seek advice
frorm an appropriately gualified clinician whio has had no prior i olvement with
the matters under irvesigation. If such advice is not available within the
organisation, this may be sought from an edernal source;

Take all necessary stepsto ensure tha the practifoner' s confidentiality and tha
of other parties, induding patients and their families, is martained = far as
practcable;

Prepare and submit @ written report to the Case Manager, detdling the soope of
the inguiry undertsken, the information gathered in the oourse of the
imvestigation  (including the witnesses interviewed and docurmentation
considered), the findings readhed and a surmmary of the key evidence relied
Lporn in upport of such findings

Advise the Case Manager whether the dlegations or concerns idertified in the
Terms of Reference have besn established to a sandard of proof sufficent to
Jugtify the ingigation of formal action and the corvening of a pand hearing It
shdl be for the Case Manager to determine what aftion should be taken after
taking due account of the Case Investigator's advice

Provide sufficient inforration in the report to enable the Case Manager to make
a reasoned determination on what further adion should be taken, I the Case
Manager consider s that the report provides insufficient information in reldion
to any arezs of concern identified inthe Terms of Reference, they may request
the Case |Irwvestigator to undertake further inguiry and to prepare a
aupplermentary report;

Provide the Case Manager with appropriste information to support the
Dedgnated Board Mermber in reviesing the progress of the imvestigation.



1. ACTION WHEN A CONCERN ARISES

Introduction

11

Initidly, concerns regarding the capability or conduct or perfarmance of a
practitioner should be addressed through locd mechanisms eg. appraisal and one
o one meetings with the practitoner's consultant/lead clinidan. In the majority of
Gses matters can be dealt with locdly and without the recourse ta formal
procedures.

Where cancerns are uch that they suggest that an individud may not be complying
with the GG “Good Medica Pradice” or the GDC “Standards for the Dental Tearn™
these should be registered with the Medicd Director to condder whether a GhC S
GDC referral is spproprigte.

Appointment of a Case Manager

1z

Where the Medicd Director considers that an inv estigation into the nature of the
problermn or concern is required then he ar she will gppoint a Case Manager to take
the matter foresard.

Role of the Case Man ager

The Medical Directar will assigh the role of Case Manager to a Deputy, Assodate
or Assstant Medicd Diredor unless it is impracticable for thern to do so, in
which case the role will be discharged by a ssnior clinician nominged by the
Wl edicd Directar.

The Case Manager's raole will be to evaduate the nature of the problem ar
concern rased about a practtioner and to assess the seriousess of the matter
based on aailable information. Hefshe will undertake an initid assessment of
the concernis) rased and will determinewhether aformal imvestigation needsto
be carried out or whether the isaue can be resalved inforrmalky.

Wher e it is determined that a formd irvestigation should be instigated the Case
Manazer will;

+  Forrmulate theTerms of Reference for an iy esti gation;
+  AppointaCase lrwestgator
+  Provide progress reports tothe Designated Board metrnber;

+  Determine what acion should be taken in response to the findings and
recarnrnendation s of the Case [rvestigator.

S



13

Al concerns will be investigated promptly with a dear audit route established for
initizing and tracking progress of any imvesigation, its costs and resulting action.
The Case Manager will szek the guidance of the Workforce and 0D Director or a
nominated member of hig'her team when deciding the sppropriste oourss of action
in each case, induding seeking the views of NCAS where appropriate.

The Case Manzzer must dso ensure that the practitioner concerned is kept fully
inforrmed of the processes being foll owed.

Right to Representa tion

14

It is expeded that the praditioner will ardinarily be represented by a workplace
wllezzue or representzive who may be from (or retaned by a trade union or
defence organisation. If the matter proceeds to a hearing, and in particular under
the Extended Procedure, the praditioner, may be represented at ary sudh hearing
b a legdly qualified peraonwho is retained by arecognised trade union or defence
organi satian.

Initial Assessment

15

la

17

The Case Manager will undertake an inital assesamnent of the concernl(s) rased and
will determine whether a formd irvesigation needs 1o be carried aut ar whether
the issue can be resalved informalky .

Consideration should akways be given to smope for resolving concerns through
infarmal remedid adion, drawing upon guidance and support g, NCAS or ather
ecternal resources as approprige.

Where, following an initial assesament, it is apparent that the concern has arisen &
aresult of a systern or organisational falure, the implications of such falure shall be
weighed by the Case Manager in determining whether aformal inv estigation should
be initated.

Consideration of Referrals

13

149

AL @y point in the process where the Caze Manager has reached the decision that
there are reasonable grounds to consider that a practitoner is a serious potentid
danger to pRients ar stat, the Medical Director should be informed that a refera
to the GMC/GOC is appropriate Condderation will dso be given as to whether a
request should be made for an alert Letter to be issued by the CMO [/ Medical
Director MHS Wales. If it is consdered that such action is necessary the practtioner
rust be informed.

Where itis spparent & the Initial Assesanert stagethat there are concerns about 2
practitioner s health, the Case Manager must discuss thiswith the practitioner and



dso conault with the practiioner's Clinicd Diredcor or sappropriace lead clinician and
arepresestative of WAODD. This mae result in the praditioner being referred to a
qudified occupationd physcian with the Occupational Health Zervice Concerns
@hout a practitoner's health should dso be addressed in acoor dance with Pat 3 of
this Procedure.

110 ‘Where a praditioner refuses to co-operate with a referrd to ary advisory body or
department within or exdernal to the MHS or garisation whiose function is to assist in
addressing performance concerns, this may be viewed as a mater of misconduct
giving rise to disciplinary action.

Restriction of Practice and Boclusion from Work

111 ‘Where serious concerns are rased about a praditioner, the Case Manager, in
cohadltaion with the Medicd Director, will urgently consider whether temporany
restricions should be placed an ther practice. This may include a modification or
restricion of their clinical dutes. Alternaively, it this is not achievable the
practiioner may be ecxcluded from the workplace, Section 2 sets out the relevant
procedures.

HCAS Advisory Role

112 The Medical Director ar thar nominated deputy shal, where practicable, seek the
atvice of NCAS before exduding a practitioner. At eadh staZe inthe operation of this
procedure, MCAS may be approached by the MHS organisation to provide advice and
guidance Section 2 sets out the releyant procedures.

Action on Iniiating a Fomal Investigation

113 Where, following the initid assessment of the concern raised, the Case Manager
determines that a formal investigdion is to be undertaken, they mus, in
o hadltaion with the Medical Director and vWorkforce & 0D Director (or nominated
individual from YWa&OD), appoint an appropriatey experienced or traned person as
Case Investigator.

114  MHS orgahistions should ensure that sppropristaly rained sehior clinicians and
manaZers are ' @laole to undertake irv estigations under this procedure, adopting
best practice suidance

115 The Case Managerwill formul ate the spedfic dlegations and set out the Terrns of
Reference for an irvesigation



Role of Case Investigator

The Case lrvestigator shal:-

* |ead theimvestigation into arny dlegations ar conoerns sbout a practitioner
= detdled in Tertns of Reference whidh shall be farmulated by the Case
Manager;

+ |dentify what information needs to be gathered and whidh withesses
should be irterviewedin the course of the irvestization;

* [antdn and zppend to the irwesigdtion report, a clea and
comprehensyve recard of all interviews conducted in the course of the
irwesigation and docurnentation which has been collated;

*  Undertake a thorough and impartid investiggtion into the relesant
circumstances, inquiring  into  matters which  may  exonerate the
practitioner aswell a5 materswhich may dermanstrate fault on their part;

* Where the concerns invaolve the practitioner's clinical perfarmance, seek
atvice from an approprigely gqudified clirician who has had no prior
irwalernent with the riatters under irvestigation. If such advice is not
avdlable within the organisaion, this may be sought from an externa
S0UrCe;

® Take dl necessary steps to enaure that the praditioner's confidertiality
and that of other paties including patients and their families are
rnaintained as far as practicable;

& Take gl necessary steps to ensure that the practitioner s confidentiality
ad that of other paties including paients and their families zre
maintained as far as pracicable;

*+  Prepare and subrnit to the Case Manzzer a written report, detailing the
scope of the inguiry underzken; the information gathered in the course of
the irvetigation, including the wimhesses interviesed and documentation
consdered; thefindings reached and a surmmary of the key evidence raied
upan in support of auch findings

*+  Advise the Case Manager whether the dlegations or concerns identified in
the Tertns of Reference have been established to a standard of proof
affficient to jusify the ingigation of formal ation and the carvening of a
panel hearing. It shdl be for the Case Manager to determine what adion
should be taken, taking due accournt of the Case [rwesdgaior s advice

+  Provide sufficient information in the report to enable the Case Manager to
rake areasoned determination an whak further attion should betaken. I




1lla

117

115

112

the Case Manager condders that the report prowvides insufficient
infarrmaion in relation to any areas of concern identified in the Terms of
Reference, they may request the Case [mvedigator to undertake further
inguiry and to prepare a suppletentary report;

*  Provide the Case Manager with gpproprigte information to support the
Dedgnated Board Member in reviewing the progress of the irw estigation.

AL this point the Medicl Director will advise the Chairtnan of the Board that an
Independent WMember f nom-exeodtive Director is required to be appointed &
Dedganated Board Member to oversee the mse and o ensure that momentum is
rnairtained.

Role of the Designated Board M ember

When a formd investigation is initiaced, the Chairman of the NHE organisstion’s
Board must haminate 3 Ihdependent Mermber/hor- executive Directar =5 "the
Dedgnated Board Member" to oversee the opergion of the procedure and 1o
ensure that mormenturn is mairained.

TheDesgnaed Boa d Member's regponsibilities spedfically indude: -

*  Routinely monitaring the grounds for a practitioner' s cortinued exclusion
fromn work, having regard tothe requirernents of this procedure;

+ To consder representations fram the practitioner about his or her
exdusion and ary ingppropriate appliction of the procedure;

*  Preparing a report for the Board giving an account of progress where ay
exdusion has |asted more than sk months.

The pradtitioner concerned must be informed by the Case ManaZer, as sooh asit has
besn derided that an irwestigation is to be undertaken. The practitioner will be
irvited to arnesting to convey thisinformation Where practicable, the practitioner
may be accampanied at the meeting by a workplace colleague or trade union
representaive.

The practitioner will be made aware of specific allegations tha have been rased;
the name of the Case Irwvestigator and Dedgnated Board Mernber and the terms of
reference for the irvestizadon. Thiswill be confirrmed inwriting

The pradtitioner will be supplied with a copy of this procedure and encouraged to
seek spproprigte advice and support.

10



The Formal Investigation

1:

1A

1=

12

12

15

Priar to conducting an intervieyy with the praditioner, the Case [mwvesigator must
enaure that he or she is aware of the spedfic dlegations or concerns & detaled in
the Tervns of Reference.

The Case Irwestigacor should ascertain from the practitioner whether there are any
withesses whom they consider potentiall relerant and who ought to be
interyiewwed,

Where possible, the Case lrvestgatar will corplete the iny estigation within 25 davs
of appoittmetit and subrnit their report 1o the Case Managerwithin afurther 7 days.
It is recognised that there may be circumstances where more time will be required
o complate the report. Such situations should be discussed with the Case Mahager.
The Case Manager shdl notify the practitioner and the Dedgnated Board Member of
the reasons for the dday and the anticipated date by which the imvestigation will be
completed.

The Case ManaZer should provide the practitioner and their representative with a
o py of the cornpleted irvestigation report and invite their cornments. Unless there
are drcumstances justifving an edension, such cormmernts should be received within
14 days

The irvestigation report, together with the pracitioner's comments, should givethe
Casz Managzer sufficient. inforrmationtomake a decisan whether:-

+ There are chcerns about the practitioner's capability ar performance that
should be addressedwith assdstance from NCAS or equivalent body;

* There are concer ns about the practitioner's health that should be considered in
accordance with Pat 3 of this Procedure;

*+  There are concernswhich should be determined & a hearing in accordance with
section d or 5 of this Procedure;

+ Redrictions on practice or excluson from work should be conddered in
accordance with Part 2 of this Procedure;

*  There are serious concerns that should be referred to the GMC or GDC;

+ Mo further action is called fior,

It ray bethat in some cases a combingtion of the above is considered appropriate
In ariving at a decison on the approprige oourse of action, the Case Manager
shiould adopt & dedsion making framneaxvork. The Case Manazer must clearly set out

the basis upon which the decision to use aw paticular part of the procedure has
been made andthe clear rationde for reaching this dedsian.

The Case Manager and YWorkforce & 0D Director (or nomingied individud from
WEOD) will meet with the practitioner and his‘her representative to explain the

11



1%

decision and outline the process which will follow, this will be corfirtned inwritng.
The Designated Board Memberwill be infarmed of this outcome.

Where it has been detenrnined that the matter will proceed to a hearing under the
Standard or Extended Procedures, the Case Manazer must notify the practitioner in
writing of the decidon ta arrange a hearing. This notificaion will be made & least 28
days before the hearing and include detdls of the dlegationl s)and the arrangemernts
for proceeding induding the practitioner' s right to be accompanied in accordance
with paragraph 1.21 and copies of aw documentation andfor evidence that will be
rnade avalable to the panel.

Appeal Process

1%

The praditioner can gppeal against the Case Manager's decision on the process to
be followed. The practitioner mus regiser the gpped in writing 0 the Chief
Executiveswithin 14 day s of receiving written corfirmationfrom the Case Manager of
the process to be followed, and must clearly state in writing the grounds of the
Anpeal. The 2ppeal will be heard by a panel comprisng of an Independent
Mermberfmon-Executive Diredtar (other than the Designated Board Member), the
Chair of the Medical St=ff Committee or equivalent and a conaultant nominated by
the Chief Executive. The practitioner may be represerted by aworkplace colleague
or represeniative who may be from {or retained by) a trade union or defence
organisation. The decison of the pand will be binding oh both parties

12



2. RESTRICTION OF PRACTICE & EXCLUSION FROM WORK

Principles

21

22

23

24

25

26

27

This part of the procedure replaces ay previous ocd policy deding with excludon
of medicd or dentd practitioners.

Thraughout the procedure, the phrase "exclusion” has been used whid should not
be corfused with action taken by the GWIC or GOC to exclude the practitioner from
the register pending a hearing of their case or as an outoorne of a fithess to pradice
hearing.

Mo pracitioner will be excluded from wark other than through this procedure. The
organisation will not use "gardening leare" ar other infarmal arrangerments as a
rmieans of resalving a problern covered by this procedure.

The arganisation’s Medical Director has averdl responsibility for managing excludon
procedures. The decision to exclude a practiioner must be taken only by persons
norninated under paragraph 2.5, The cass will be discussad fully with the Medica
Director, the Workforce & 0D Directtor or nominged deputy, NCAS [where
Zopropriate] and ather relevant interested parties prior to aw decision 0 exdude a
practitioner.

Where there @re serious dlegations which are of a potentally crimind nature the
Director of ‘Workforce & 0D must provide advice in respect of the parallel
rmanagernent of the matter with ahy crivninal proceedings.

The authority to excude a practitioner is set oot in LHR/MHS Trust Schemes of
Delegation.

The Case ManaZer will provide fadual information to asdst the Medical Diredar in
reviesing the need for excluson and making progress reports 1o a Designated Board
Mernber.

The arganisztion will ensaretha

*  QOrdinarily excludons will be confirmed in swriting by the Medicd Directaor or
norminated deputy within 24 hours of the excluson being acdoned and in ary
event & the end of the nextwarking weekday;

+  Excludon from work is used onby as an interim measurewhils actionto resolve a
probler is beirg considered;

* Wherea practitioner is excluded, itisfor the minimum necessary period of time:
this must be reviewed at four week intervals and the outcome of such reviews,
including the jusification for ary edtension, cammunicated o the practitioner,

+ A progress report should be provided by the Case Manager to the Desghated

Board Member [(see Dedgnated Board Member responsibilities under “Roles
within the Procedure”), an a 4 weekly basis. The Designated Board Mermber will

13



be responsble for monitoring the stuation, advised by the Medical Direchor,
urtil the exclusion has been lifted.

The Board is kept informed at three month interyds of any ongoing excludon,
and the satus of the cse. Information given to the Board will be suffident to
enzble the Board to sxishy tsdf that the procedures are being folloessed and
that regula reviews aretaking place a5 appropriate

The Designated Board Member will monitor whether the invesigaion and any
Aubsequent acion is proceeding in conformity with this procedure and report to
the Board accardingy.

Right to Representation

27

The practitioner may be represented in the exclusion/restriction of practice process
by aworkplace colleague or represertaive who may be from (or retaned by) a
frade union or defence or ganisati on.

Restriction of Practice

28

29

When serious concerns are raised sbout a practitionsr, and a5 an alkernative to
exclusion, the arganisaion will condder whether it is necessary and sufficient to
place temporary restrictions an their pracice. The advice of NCAS advice may be
sought wher e pradicable,

Alternative way sto manage risks, avoiding exclusion, include

Aperyision of clinical duties,

restricting the practiioner to certan clinical duties or duties at another
hospital/clinicd site

restricting activities to adminisrative  researchy/audit teaching and other
eductiond duties;

In cases rel&ing o a pracitioner's capability, condderation will be gven to
whether an action plan to address the specific issue of concern Gan be agreed
with the practigoner. Advice on the pracicability of this spproach may be
soughit from MCAS.

Grounds for Exclusion

210

A praditionerwill anly be exduded where:-

there are grounds far concern about the risk of harm to or the safany of patients,
wolleazues or the praditioner; and/for

14



+ the praditionar's presence in work wwould impede the gathering of evidence or
prejudice the iry estigation; andior

*  elusionisinthe practitioner s owninterests

Inmediate Exclusion

21

212

213

In exceptiond circumstances, an immediate dre-limited ecdusion may be necessary
follesdng a qiticd incident or other event which necessitates the pracitioner s
immediate excludon from theworkplace by an individua augthorised to do so.

This imrmedate period of exdusion will dlow the organisation to cany out the |nitial
Assesgment (see paragraph 1.5) andfor sesk further advice from NCaAS where
Zppropriate;

The praditioner mus be informed wiy the exclugson is being imposed (there may
be no formal dlegaion at this staze). The Medical Director or their nomminaed
deputy should arrange to mest the praditioner in the presence of their
representative at the earliest opportunity and inary event within S working days

Fornmal Bxc lusion

214

215

216

217

215

Save for parzzraph 211, formal excludon may only take place gter the Case
lWanager has undertak en the Inital Assessnent and has cons dered whether there is
remsonzble ahd proper cause to exdude. Where appropriate MCAS will be conaulted
whiere farmal excludon is being considerad.

The practitioner will be informed in parson of the excluson and will be entitledto be
accampanied & this meeting, in accordance with the pravisons of paragraph 1.4.
The excluding officer will be accompanied by a'Workforoe and OD representatiyoe to
atvise on any isaues of process and to witness the discussion.

At the meeting the practitioner will be notified of the nature of the dlegation(s) or
areas of concern and they will be inforrned of the grounds for forma exdusion. AL
this stmgethe practitioner or hisfher representathewill be gven the opportunity to
propose dternatves to exdusion in accordance with the principles outlinedin2.9.

Ordinariky, formal excludon mus be confirmed in writing within 24 hours of the
exclusion being actioned and in ary evert at the end of the next working weekday.
The latter will state the effective date, anticipated durdtion (up to 28 days), the
naure of the dlegationis) or arezs of concern and ary conditions of the excluson
[e.g. the requirement for the practitioner to remain avalaole for work (para2.25.);
whether the individud is resriced from atending ary of the organistion's sites
[para?.24.), and what ather actionwill foll o

Arrangements will be made to provide support 1o the practitioner during ars period
of e:clusion. The support will be provided by @ ssnior mamber of & eg a
ohadltat colleague, agreed with the pracitioner who has not beet irvolved in the
matters that have led to the eqxclusion.
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219

220

24

22

223

2

25

2%

2%

In cases when forma procedures are baing followed, excluson may be ectended,
abject to review at four week intersals until the completion of formd procedures
providing the grounds for requiring a practitoner's exclusion cortinue, The Case
Manager will mansze the process of the eqdusion and notify the practitoner in
writing of the decidon to extend a period of exclusion and thar grounds far reaching
that decidon. Such notification must dso be pravided to the Dedgnated Board
Mernber.

Cargful consideraion must be given & to whether the interests of paients, other
gaff, the practitioner, andfor the needs of the irvesigative process continue o
necesstae excluson. The Medical Director must ensure that the Case WManager
gives ohZong consideration ta the necessity far the exclusion and the pracicability
of imposing restridions instead.

If the Case Manager considers that the exclusion will need to be extended over a
prolonged period because of reasons outside of his or her contral (for example due
o a police investigation), the case should be discussed with NCAS for advice asto
possible alfternative courses of action. However, even during such a prolonged
period, eadh edension must be kept under reviesy and not exceed a maximum of
faur weeks.

If, & ary tirme after, the practitioner has been esduded from waork investigation
reveds that the allegation s are without foundation ar that further irvestization can
ortinue with the practitioner working normaly or with restrictions, the Case
Manager must lift the excugon, inforrn the Wedical Director and make
arangernents for the praditioner to return towork 3 the earlies oppartunity swith
aty approprigie support, following the principles set out in paragraph 2.23.

Where it is decided that the exdusion should come 1o an end, there must be farmal
arrangermenits for the return to work of the praditioner. It must be clear whether
clinical and ather responsibilities are to retnain unchanged or what the dutes,
restrictions and arty mohitoring arrangements ae o be 1o ensure patient, safety.

Practitioners will not be barred from the premises upon excludon from work unless
a Fecificrisk isidentified in not doing so. The exduding officer mus dways consider
whether a bar from the premises is absolutely necessary. There will, howeever, be
drcurnstanceswhere the practitioner should be excluded from the premises.

Excluson under this procedure will be on full pay and the practitioner must reman
available for work with their emplover during ther normd cortracted hours. The
practiioner must inform the Case Manager of ary ather arganisations) with whom
they undertake either voluntary or paidwork and seek their Case Manager's consent
for continuing to undertake sudh work, and to continue to seek gpprovd for annual
legwe or Sudy leave. Ih exceptional circurmnstances the Case MansZer may decide
that pavimerit is not justified because the practitoner isno longer asalable for work
[e.g. @broad without agreement).

Where practicable, the Case Manager will make arrangemetits to ensure that the
practiioner c@n keep in contact with colleagues on professonal devdopmerts, and
tmke part in Cortinuing Professiond Dersdoprment (CPDY and clinical audit activities
withthe same level of support a5 ather doctors or dentists intheir emplovment.

Support from the Occupatonal Hedth Service and any other appropriate sources of
Aipportwill also be made available if required.
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Informing Other Organisations

235

223

Incases wherethereis cancern that the practtioner's unresricted practice may give
rise to @ risk o patient sfety, the organisakion has an obligation to inform ather
releart organisions, induding those in the private sector, of aky restiTiction on
practice or exclusion and provide a summary of the reasonsforit.

Where the arganistion has placed restrictions on practice, the practitioner is
required to aZree not o undertake ary work in that area of practice with ary other
enplayver or inary other non-emplayed capacity.

The Medical Director must inform e 25 sooh as adecison to exdude a practitioner
has been made. This will include details of the narme and grade of the praditioner,
and the reason for excluson. This infarmation must be updated & 3 month
irteryals.
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3. HANDLING COMNCERNS ABOUT A PRACTITIONER'S HEALTH

Infroduction

31

The key principle for addressing pradtitioners with health problems is that, whereeer
possible and consistent with the need for reasonable public protection, such
individuals should be allowed time for tregment, rehabilitation or retraining as
Fppropriate (far example it they cannot undertake exposyre prone procedures) and
kept in enplayvment, rather than be lost from the NHS.

Retaining the Services of Individuals vath Health Problens

3.2

Wherever posdble the organisgtion will athempt to support the practitioner
resmaning at work provided this does not place patients or colleagues at risk. In
particular, the organisaion will consider the following actions far statwith ill-hesth
problems

+  [odifying the practiioner's duties
+ Reassigning the praditioner to a different ar ea of waork;
+  Adiusting the practitioher's working  ervironmert having regard, if

Zpplicable, o the requirements in the Equality Act 2010 and guidance
contanedin the relesant codes of pracice.

Reasonable Adjustment

3.3

Ar all times the practitioner will be supported by the arganisztion and the
Occupational Health Service (OHS) which will enaure that the praditioner is offered
every avdlable resource to get back to pracice where sppropriate. The organisstion
will condder what reasonable adjustments could be made ta their workplace or
other arrangerments and where gpplicable, in line withthe Equaity Act 2000,

Faor ecarnple:-
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3.4

+  Making adjustrnents to the premises;

* Re-allocting some of the practitioner’ s duties to another;

+ Transferring the practitioner toan existing vacancy;

*  Altering the praditioner’sworking haours or pattern of work,
*+  Assigning the praditioner to a diff erent workplace

+  Allowing abs=nce for rehabilitation, assesament or treatmernt;
*  Providing additional training or retraining;

*  Anquiringfrmodifving equipiment

+  Modifying procedures for testing or assessment;

*  Providing areader orinterpreter,;

+  Establishing mentoring arran gements.

Due regard should be given to the organisation’s Sickness Absence Palice which
should befollowed as approprigte.

Handling Health Issues

3.5

3.6

3.7

Where the outcomne of an invesigation may point to a problem with the
practiioner's hedth, approprige inguiry should be undetaken to determine
whether there is @ health problem. Ifthe report recommends OHS irvolverment, the
Case Manazer must irmmedigely refer the practitioner to a qualified pheysician with
the Occupationd Hedth Service

MCAS may be approached to offer advice on any situation and at ary paint where
the emplover is concerned about the hedth of a praditioner. Even spparenth:
drnple ar early monoerns can be referred &5 these are ezsier to ded with before they
escA ate.

The occupationd physdcian wall recormmend a course of action with the praditioner
and send hig'her recommendations to the WMedical Diredor. & meeting will be
mrvened with the Workforce & 0D Director or nominated deputy, the Medicd
Director or Case Manager and the pratitionsr to agree atimetable of action and
rehabilitation where approprigte). Corfidertidity mus be mantaned by all parties
& dl tirmes
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3.7a

3.8

3.9

3.10

The praditioner may be repressnted in the ‘hedth’ process by a workplace
mlleague or represertative who may be fTom (or retaned byl a trade union or
defence arganisaion.

If it is conddered tha a practitioner s ill health may be arisk to patients but the
practiioner does nat recognise that, or is not prepared 1o co-operatewith meaaires
o protect patents then exclusion from wwork and referral to the professional
rezulaory body must be cons dered.

In c@ses where there is imparment of perforrance solely due to il hedth,
disciplinary procedures are nat considered an appropriate mechanian for managing
uch stuations. The aim isto consider all options for rehabilitation and itwould only
be inthe mo s exceptonal of circurnsances, e if the individual concerned refuses
10 coroperde with the emplover to resolyve the underkying situation or refuses a
referral to OHS or NCAS/equivalent body then the organisaton would have to resort
o the forrmal process under this procedure. In these circumstances the procedures
in parts 4 or Sowill be followed, Additionally, the Medicad Director should consider
the appropristeness of referring the matter to the GMC/G0C under the respective
Council’s Health Procedures.

There will be drourmnstanoes where an employves who is subject to disciplinary
proceeding s puts forsard a case, on health grounds, that the proceedings should be
ddaved, modified or terminated. In such cases the arganistion will refer the
practiioner to OHs for assessment as soon as possible.  Unreasonable refus 1o
accept a referral to, or to co-operake with the OHS under these droumnstances, may
give separate grounds for pursiing disdplinary action.
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4. THE STANDARD PROCEDURE

The Hearing Framewwork

41

42

43

4.4

45

46

47

The hezring panel will camprise of three persons and shall be chaired by a Clinica
Director or equivdent The panel shal include a senior medicd manager and, =
Fppropriate, a third mermber appointed at the discretion of the organisation which
ray be a medicd or dental practitioner.

The Director of Warkforoe or nominated deputy will enaure that the no members of
the panel have aw wonflid of interest in the proceedings and will advise an an
Fppropriate individud 1o sit on the panel a5 the third mamber,

In the case of cinicd acadernics the third mermber of the pand may be appointed
with agreement betweeh the emplaver and the academic insitution.

Far the purpose of the hearing at least one member of the pand rmust be a medical
or dertal pracitioner.

Mo member of the panel shall hase had ary prior irvok ement inthe matters tobe
mnsdered at the hearing,

The panel will be advised on raters of procedure by aWiorkforce & 0D manager.

Where the matters under considergion irwolve clinical isaues, advice shal be
available to the panel from an appropriately qudified dinician from the same ar
drmilar clinicd specidty =& the praditioner concerned but from another MHS
ernplover, either inperson or inswriting.

Al parties must exchange ary documerntation concurrertly, including witness
saternents on which they wish to ray, inthe proceedings no laer than 14 days
before the hearing In exceptiond circumstances where [3e evidence is being
preserted, the Chairman of the panel will agree whether there is a requirerment for
anew dae to be setforthe hearing.

Should either party request a postponement to the hearing, the Charman of the
panel is responsble for ensuring that a reasonable response is made and that time
extensions tothe process are kept Lo a minimutm and that the hearing is rescheduled
within 28 days The organisation retains the right, after a reasonable period (not less
than 28 days), to proceed with the hearing inthe pracditioner's asence, although
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4.3

49

410

the organistionwill act reasonably in dedding to doso.

Should the practitioner s ill hedth prevent the hearing taking place, the arganisation
will irplement its usual absence procedures and irvolve the Oocupationd Health
Departiment &5 necessany.

Withesses who have made written Satements at the invesigation stage may be
required o atend the hearing  Follewing represertations from either side
ohtesting a withess staterment, whidh is to be relied upoh in the hearing, the
Chairman of the panelwill irvite the withess to atend. The Chairman cannot require
ay one ather than @ Hedth Board/Trus: ermplovees to attend. However, if avidence
is contested and the withess is unable or urwilling o atend, the panel may
accordingly reduce the weight given to the evidence as there will not be the
oppartunity to chdlenge it properly. A final lis of withesses to be caled must be
given 1o both parties not less than five working day s in adv ance of the hearing.

Where witnesses atend the hearing and choose 0 be accompanied, the
accampanying person cannot partidpate inthe hearing or make representations to
the pand.

Right to Representation

41

412

The practiioner may be repressnted in the 3tandard Procedure (and in aw appeal
thereunder) by a workplace collegzue or representative who may be from (or
recained byl a trade union or defence organisstion. They may however be legalby
represented & such proceedings but this would not be expected to be the norm
during rnatterswhich are sddressed under the Standar d Procedure.

The Case ManaZer may be supported at the hearirg by a member of the Hedth
Board,T rust Workforce & 0D team who will take no part inthe proceedings.

Conduct of the Hearing

415

The hearing will be conduded & foll ows:

+ The panel, the praditionsr, his ar her represertaive and the Case WManager and
‘Wiorkforce & 0D advisors will be present & dl tirmes during the hearing

+  Withesseswill b2 aditted only to givetheir evidence and answer questions and
will then leave the hearing;

*+  The Chairman of the panel will be regponsble far enadring that the proceedings
e cohducted in a fair and orderly manner. The Chairman will introduce all
persons present and announce whidh witnesses are available to attend the
hearing,

* The procedure far dealing with aw withesses attending the hearing shal be &
Tl l o

+ The withess to confirrn &y written staement and give aw
upplementary evidence;

+  The ddecalling thewithess cah question the withess;

*+  The other dde G@n then questionthewitness

+  The Chairmman and panel mermbers may question thewitness,
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+  The sde which clled the withess mzy seek to darify am points which
have arisen during quesioning but may not & this point raise new
evidence.

4,14  The order of pressntaion shall be:

+ The Case ManaZer presents the employvers case induding cdling ay
witnesses. The above procedure for deding with withesses shall be
uhdertakenfor eachwitmess inturn, atthe end of which each withess shal

be dlowed 0 leave. The withesses will be quesioned in accordance with
the order outlinedin paragraph 4.13;

*+ The Charrnan shall invite the Case Manzger to clarify ary matters aisng
fromn the management case oh whidh the panel requires further
clarification;

+ The practitioner andfor their representaty e shall present the practitioner’ s
case, cdling aw witnesses, The procedure in paragraph 4.13 for deding
with withesses shdl be undertaken for each withess inturn, a the end of
wehich each withess shal be dlcved toleaee The pracitioner and/or kis ar
her represertative will then be questioned in acoordance with paragraph
4153;

*+  The Charman shall irvite the practitioner and/or representative to darify
aky matters arisng from the practitioner's case on which the panel
requires further clarification;

+ The Chairman shall irvite the Case Manager to make a brigf closng
statement aurmarising the key pants of the case, but will not alow ay
nesw evidence or aguments to be introduced atthis stage;

+  The Chairman shal irwvite the practitioner shdfor represertaive to make a
brief clodng staement aummaising the key points of the praditioner's
case, butwill not allowy ary new evidence ar arguments ta be introduced at
this stage.;

+  The panel may ask questions of aryone pressnt at aw time through the
Charman;

+  The panel shdl then retire to consider its decisian.
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Dexisions

415.  The panel will hase the power tomake arange of decisionswhich are:

Mo adtion required;

[Oral staement] that there must be an improvenent in clinical
performance within a specified time scale with @ written staterment of
wihat i s required and howsit right be achieved;

[Oral statement] concerning the deterrnination by the panel of the
practitioher' s condud: and ary specific action/changes expected;

[ritten warning] tha there must be an improverment in clinical
performance within a specified time scalewith a statement, prepared ater

consultation with MCAS where relevant, of what is required and how it
i ght be achieyed;

[Written warning] that there must be an improverment in practitoners
cohduct with a statement of what is required and how it might be
achieved;

Inexceptiond drcumstances referral to the Extended Procedure

The stuation may be more appropriately addressed through another part
of the procedure e.g Hedthor by another policy e.g. Dignity atWork.

It is dso ressonable for the pand to make comments  and
reon mimendations to the Chisf Exemutive of the LHE,Trust Board on issues
which have ariseh during the case. For example, there may be rmaters
Fround the systetns ahd procedures operated by the etnplover that the
panel wishes ta comment upon.

416 Arecord of [ord sEternerts and writhern warnings] will be kept on the practitioner's

per sonal file far a period not exceeding 12 mornths

4,17 The decision of the panel will be cormmunicated tothe parties &= s00n as possble

and ardinarily within? day s of the hearing.

415  The decisan must be corfirtned inwriting to the praditioner. This notification must
include the essertid reasons far the decision, notification of the praditioner's right

of sppeal and notfication of are intent to make a referral to the GRMC/GDC or amy
ather externd/profesd onal body.
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4.19 If the praditioner wishes to gopeal agdnst the dedision he ar she must do s in
writing, setting out the rezsons to the Workforce & 0D Director within 21 days of
the date of thewritten confirmation of the original decision.

Appeals

4.0 The appeds procedure pravides a mechaniam for pratitioners who dissgree with
the outcome of a hearing 1o have an opportunity for the dedision to be reviewsed.
The apped panel will need to establish whether the organisation's procedures have
been adhered to and that the panel in arriving at their decidon actted farly and
reasonaly based on:

+  Afdr and thoroughirvestigation of the issue;

+  Sufficient evidence arising from the irvestgation or assessment on which
tobase the decison;

+ Whether the sanction imposed was far and reasonable in all the
circurm standes of the case

A1 the discretion of the Apped Panel Chair the panel can consider new evidence
ajbmitted by the practitioner and condder whether it might have dmificanth
dtered the dedsion of the ariginal hearing. The sppeal pand, howeever, will not re-
hear the case in its entirety (but in certain circumstances it may order a hew hearing
seed 31

The Appeal Process

4.7 Where a praditiongr chooses to register an apped aZanst a decison under the
Standard Procedure then this must be sert to the HE/Trust workforce & OD
Directar inwriting. The leter must contan the grounds for their appeal whidh must
be received within 2L davs of the date of the issuing of the notice of the dedsion of
the distiplinary sub-cormnmittes.

The Appeal Panel

4.5 The pand will consist of three members. The members of the apped pand must not
hare had aw previous direct involvermnent in the matters that are the aubject af the
zopeal. These memberswill be
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473

424

45

4%

+ AR |Independent Memberfnon-ececutive Director of the emploving
organi sation;

* A senior diniciandnanager nominaced by the LHEYTrust sppropriate o the
matter under consideration

+ A medically qualified member [or dentdly qualified i approprige)]

nominated by LMC and ermploved by the organisation (who may be a
clinica acadenic)

Panel mermbers must have had the appropriate training for conduding appeal
hearings.

The Workforce & 0D Deparnent will miake the arangemerts for the panel and
notify the appellant as soon & possible and in arny eeent within the recormmended
tirnetable in paragraph 4.25. The Diredor of Workforce & 0D will take reasonable
account of arw concerns expressed by the pracitioner or his ar her represertative
2ot the meambers chosen for the panel.

It is inthe irterests of Al concerned that appeds are heard speedily and as soon 2
possible @ter the ariging hearing. Thefollowing timetablewill apply in dl casas:

+  Apped by letter setting out the reasons ta the YWorkforce & 0D Director,
within 21 days of the dae of the written confirrnaion of the original
dedsion;

* Hearing 1o take place, where possible  within 30 days of receipt of the
letter lodging the Apped | and,

+ Dedsion reported 1o the appellant and the organisaion within 7 days of
the conclusion of the hearing,

The timetablewill only be varied by mutud agreement. The Director of Warkforce &
00 will be inforrmed of ary deays and is responsible for ensuring that these are
shsalutay necessary and kept toa riki .

Conduct of Appeal Hearing

427

Al parties will dready have all docurments, including wimess statements, from the
previous hearng.  The practitioner rust spedfy the grounds for zpped and
additiond new evidence, including withess staterments, must be requested by the
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4.5

42

430

Zppeal panel & leas 14 days before the apped hearing and be provided to the
paties & leas 7 days beforethe hearing,

The practitioner mar be represented in accordance with paragzraph 1.4, The
representative will be entitled to present @ cse on behdf of the practitioner,
address the panel and question the management case and ary written evidence

The practidjoner or hisfher represertative will present their case to support their
grounds for the sppeal.  The LHESTrust represertative will then respond.  Both
paties will be subject to quesioning by the other party, a5 well & by the panel.
When all the evidence has been presented, both parties shal briefly surm up. Atthis
gage, no hew informaion can be introduced.  The practtioner [(or hig'her
representative) can atthis stage make a statement in mitigaton.

The pand, dter receivirg the views of both paries shdl consider and rmake its
decision inprivae.

Powers of the Appeal Panel

43

4.3

435

13

The zppeal panel has the power to confirm the decision made which is within the
scope of the standard procedure & the hearing or order tha: the case is re-heard.
Where it is dear in the course of the appeal hearing that the proper procedures
have not been follwed and the apped panel determines that the case needs to be
fully re-heard, the Charman of the panel shall hare the power to direct a fresh
hearing.

The zppeal pand has the rght to call withesaes of its own volition, but must notify
both parties & least 14 days in advance of the hearing and shall seek a written
saternent o & such withess at the same time, to be provided to both parties 2
leas ¥ days in advance of the gppeal hearing.

Exceptiondly, where during the course of the hearing the gppeal panel determines
that it needs to hear the evidence of awitness not cdled by either party, then it shall
have the power to adjourn the hearing to dlow for a written satement ta be
obtaned from the withess and made available to both paties before the hearing
reassembles

If, during the course of the hearing, the sppeal panel determines that new evidence
needs to be pressnted, it will consider whether an adjournment is appropriate
Where new evidence emerges during the appeal whidh reaults in nesy or more
serious dlegations azainst the emplovee then these allegations cnnot not be dealt
with at the appeal hearing. The appeal pand hasthe power to deterrninewhether to
ohader new edidence 2= releyant to the spped, or whether the @se should be re-
heard, on the bass of the new evidence, by a panel corwvened under the Standard or
Extended Procedure.
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Dexisi on

435

The decision of the apped pand isfind and binding, and shdl be made inwriting to
the practiioner and shall be copied to the organisaion’s Case ManaZer auch that it
is received within 7 days of the conclusion of the hearing There shall be no
morrespondence on the decidon of the panel, except and unless darificaion is
required on what has been decided (but not an the merits of the case), inwhich case
it should be saughit inwriting from the Chairman of the zppeal panel.

25



5. THE EXTENDED PROCEDURE

Infroduction

2.1

This extended procedure will be used when handling mare serious isaues, where
the outcorne of disciplinary action could potentially lead to the disnissl of the
rmedical or dentd practitoner (“the practitioner') concerned or the issuing of a
final written warning.

Inquiry Pane

5.2

2.3

2.4

2.2

An Inguiry Pand will be corvened by the LHBTrust to establish the rdevant facts
of the case and 0 make recornmendaions & to action. The inguiny pand itself
will hiay e no disciplinary powers.

The oomposition of the Ingquiry Pand may differ depending on the isaue
mncerned. Mo Inquirg panel mernbers shal be current or former emplovees
(including honorary contract holders) swith the LHE,/Trus or hawe s other
mrflic of interest.

The panel shall consist of three mermnber 5

+  Anindependent legal qualified member (being a barrister or solicitor)
whio att asthe Inguiry Panel Charmman.

+ A professional mermber chosen after conaultation swith WINCC, ar British
Dentd Association a5 appropriate

+ A panel rermb e whio shial be:
* anorrmedical memberor

+ amedicd/dertd profesdonal member in the same specialty as the
practitioner where the matter invol es sdely dlegations relaing to
the practitioner's clinical capability.

Befare the prafesdonal mermber is chosen, there shall be conadltaion with the
Welsh Joint Medicd Consultants Committes WAIMCC) or in the case of a dentcd
officer, the appointrnent of the professiond member shal be made after
mnadltaion with the British Dental Associgtion.

Payment shal be made by the LHE/Trust to the Inguiry Pand Charnman and
mermbers of the panel at a rate determined from time to tirne. Thisfee covers ary
preparatary work required and ary time foent on preparation of reports
Travelling and subdstence e:penses of both the lnguiry Panel Chainman and
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o2.8

mernbers of the panel shall be payable in accordance with the presvailing rates pad
by the NHS.

The terrns of reference of the panel shal indude the specific dlegationis). The
practiioner shall be informed of the satting up of the panel and its terms of
reference and should be given not less than 21 days notice in order to prepare
their case, The practitioner shal be pravided [eithin 2 least 14 days] with any
mpies of correspondence or written saternents made. A copy of the list of
withesses and the man paints onswhich they can give evidence, shall be provided
1o the practitioner unless for some exceptiond reason the lnguiry Panel Chairman
of the pand deterrines otherwise,

Right to Representation

S.63

S.80

The practitioner may be represented in the Bdtended Procedure (and in ary appeal
thereunder) by @ workplace collezzue or representative who may be from (or
recained by) & trade union or defence organisation. The repressrtgive may be
legaly qualified.

The LHETrust will dso haee the right to be represented before the panel. The
representative may be legally qualified.

Conduct of the Inquiry Paned Hearng

2.7

5.8

2.9

2.10

The inquiry panel shall establish dl the releyant facts of the case. To that end, the
panel shal ensure, & far as possble, that the practitoner's withesses be asked to
gwe fatud evidence rather than personal impressions or opinions AL the
hearing, the case againgt the practitioner shall be presented by the LHE s,/Trust's
representative who shal conduct an examination of the witness before the
ir estigating panel ading on the instructions of the LHETru s,

The praditioner shal havethe right to sppear persondly before the inguiry panel.
The practtioner or their represertative shall haee the right to cross exanine all
withesses and to produce thar own withiesses, Both the practitioner and their
withesses ma' be subjected to cross-examingion. The gquestion of what is to
happen upon ary application for adjournment in the event of illness or
uhav oidable absence of the praditionsr, or ary withess, shall be a rater for the
Inquiry Panel Chairrnanto decide.

The procedure and rules as regards admission of evidence and applictions for
adjournrent before the investisaing pand shall be determined by the [nguiry
Panel Charman.

A1 the concludon of the hearivg the Inquiry Panel Charman shdl wiite a report
together with the other panel members which shdl be presented in two parts
The first part shall sat out the panel’s findings and all relesant facts of the cass,
but contan no recrmmendations as to action. The second part shdl contan a
view as to whether the praditioner is at fault and recormmendations as to
disciplinary action.
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a1

.12

5.13

The Ingquiry Panel Chaimrman shall send the practitioner and the Medical Director a
oopy of thefirs part of the pand’s report, and should allow a period of 14 days for
the subknisson to them of any proposs for corrections of fact. It isfar the panel
to decide whether to accept arwy proposed amendments. Subject to this
procedure, the fatts as st out in the pand’'s report shall be accepted ==
established inary aubsequent consideration of the matter,

The Inquiry Panel Chairman shall then send the full report of the Inguiry Panel to
the LHEYTru st Medicd Director whiowill decid e on what action totake.

In the event of the inquiry panel finding that the practitioner is & fault, the
abstance of their views onthe case and recommendaions in the s=cond part of
their repart shal be made ardlable to the practitioner 14 days before aw
disciplinary hearing takes place

Disciplinary Hearing

2.14

215

If an extended procedure disciplinary hearivg is to take place, the LHB,Trus: shall
estahlish @ disdplinary pand consisting of three members of the Health,Trus
Board which will normaly comprise of the Medicad Diredor fwho will act as
Chairman of the Panel), an Bdecutive Director and a Clinical Director for
equivdent). Mo member of the panel should have been irvalved in any formal
part of the proceedings (ie. a hearing and/or apped) concerning the praditioner.
The panel wil be suppored by a representtive from the Workforee & OD
Departrnert.

Under the Scheme of Delegation the Medical Diredor will have the full autharity
1 make a dedsion.

Conduct of the Hearing

2.16.

.17

The hearing will be conduded as follaws:

+  The panel, the pracdtioner, his or her representative and the Case Manager will
be present & dl tirnes during the hearing,

* The Chairrnan of the panel will be responsdble for the proper conduct of the
proceedings. The Chaimrmanwill inroduce dl persons present.

* Ay withesses attending will be for the purposes of mitigation and not o
provide supplemerntary evidence

The arder of presentation shall be;
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The Case ManaZer presents both parts of the | hdependent Pand’s findings
and the conclusion and any recarmm endations as to disdplinary acion;

The Chairman shdl invite the Case Manazer to clanify any matters arisng
fram the Independent Panel's findings on which the pand requires further
clarificgion;

The practition er ahdfor their representath e shall present the pracitioner's
case of mitigaion, cdling ary withesses The procedure far dealing with
withesses shall be as foll aws;

+  Thewithessto provide ary mitigating staternent;
The Case ManaZer can then question thewitness,

* TheCharman and panel members may queston the withess;

® The practitioner andfor their represertative may seek o carify any
pointswhidh hace arisen during quesioning but may not & this point
rase new aeas of mitigaton evidence.

This process will be undertaken for each withess in twirn, at the end of
which each withess shal be allowed to leave. The practitoner andsor his
or her represettative will then be questioned in accordance with order for
questioning withesses

The Chairrman shdl irvite the praditioner andy'or represertative to clarify
' matters arising from the practitoner’'s case of mitigation onwhich the
panel requires further clarification;

The Charman shdl invite the Case Manager to make a brief closing
gatement aummarising the key points of the @ss, arguments to be
irntroduced & this stage;

The Chairman shall irwvite the practitioner and/or representaive to make a
brigf dosing staternent. aummarising the key points of the practitioner's

case of mitigation, butwill not allow ay ey graunds for mitigation 1 be
irtroduced;

The panel shall theh retire to cons der its decision.

Decisions

515  Action shall not be more severe than that recammended by the lnguiry pand, but
riay be @ lesser adtion following pleas of mitigation. [n no case dhall the LHET rust
b commnittee excead the sanctions recommended by the lnguiry pang .

The panelwill harethe poveer to make arange of decisionswhich are:
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2.19.

2.0,

5.2,

Mo adtion required;

[Oral staement] that there must be an improvement v dinical
performance within a spacified time scale with a written staterment of
whiat is required and howyit right be adhieved;

[Oral stacerment] concerning the determnination by the panel of the
practitioner’s condudt and arey specific action/changes ecpected,;

[Afritten warning,Final Warning] that there must be @ improvement in
clinica perfortnance within a specified time scde with a scaterm et of what
iz required and how it might be achieved,

[iritten warning Final Ywarning] that there must be an improvement in
practitioners conduct with a staernent of what is required and how it
i gt be achiey ed;

Dignissal;

The stuation may be mare appropriately addressed through another part
of the procedure e.g Hedth or by another policy e g. Dignity atWark;

It is dso ressonable for the pand to make cormrnents  ahd
recammendations on issues where these issues ae relesat to the case
For example, there may be maters aound the sysems and procedures
operaed by the emplover that the panel wishes to comment upan.

Arecord of [ord staterments and written warnings] will be kept on the practitioner s
perzonal file far a period not exceeding 12 months

The decision of the panel will be comimunicated o the parties 25 soon as possble
ad normaly within 7 days of the hearing. Because of the potentid complexities of
the isades under deliberation and the need for detailed condderation, the parties
shiould not necessarily exped a decision on the day of the hearing.

The decidon must be confirmead inwnting to the pracitioner. This notification must
include reasons for the decison, carification of the praditioner's right of apped and
notification of ary intent to make a referrd to the GMCAHGDC or aw other
edernal /professiond body.

The Appeal Process

5.2 Where a practitioner chooses to register an gppeal aZaind a dedsion under the

Edended Procedure then this must be sent to the LHB,Trus Chigf Executive in
writing, The letter must cortan the grounds for their apped whidh must be
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received within 21 days of the date of the isading of the natice of the decidon of
the disciplinary sub-committee.

Extended Procedure Appeal Process

5.2

0.4

2.5

2.

5.2

.45,

Where a practitioner has been issuedwith a Final Written Warning or has been
distnissed bty the LHBTrust hefshe  may sppeal the decidon of the LHETrust
disciplinary hearng pand regarding the nature of the adtion taken (e.g2 dismissd)
to an appeal panel {corvened by the LHE Trust and consituted in acoordance
with parazraph 5.24 below). Where a lesser sanction has been issued by the
LHEB,/Trust sub-committes the practifoner may apped under the arrangements
outlined for the Standard Prooedure.

On receipt of a notice of gppeal, the Director of Workforce and Organisational
Developrnent shall facilitate arrangerments for an Extended Procedure Appeal
Panel to be cory ened consisting of three members:

I. A pand member nominated by the LHBTrust (not previousk irvolved inthe
e

. A profesdanal panel member nominged by the WIMCC or BDA [as
Fopropriate)

Il & barister or solicitor who will undertake the role of Chairman of the
Extended Procedure Apped panel.

The Director of “Workforce and Organisationd Development shdl send to the
Chairman of the Estended Procedure Appeal panel the two pat inguiry panel
report, the recommendations of the disciplinary panel and the practitioner's
groundsfor appeal.

The Extended Procedure Apped Panel;

#  DMay, if it thinks fit, irterdew the sppdlant and represertatives of the
LHEy Trust.

*  Shall, so fa &5 is reasongly practicable, hold ary such interview no earlier
than one month, and no laer than three months, gter receipt by the
Chairrman of the apped panel of the ppalant sviews.

+  Shall communicae its decision to the LHE/Trus Chief Exeostive wwithin four
weeks of the hearing

The sppellant ahd Health BoardsT rust Case WManager shall have the right to sppear
personally before the Apped Panel. The practitioner may be represerted & the
Zppeal by 3 legdly qudified person who is retaned by a recognised trade union ar
defence arganisation.

Where it appears to the apped panel that a solution other than uphalding of the
decision of the disciplinary aub- committee may be appropriate, it shall:
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5.3

2.3

*  Ascertain as far &5 possible the edent to which such a solution is likely to be
accepred by the appellant and the LHEST rust, and

* |nclude in the dedsion given to the Chief Bdecutiee of the HEB/Trust any
adviceta arange sudh asalution.

The decision of the panel will be communicated By the LHBTrust Chief Exeoitive.
The Heatth Board,Trustwill corfirmn the decis on in wriiting to the pracitioner. This

notification must include reasons for the decison, and notificgion that this
process concludes dl steps and process within this procedure.
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