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Minutes of the Mental Health Legislation and Mental Capacity Act Committee
Held on 26th April 2022 – 10am
Via MS Teams

	Chair:
	
	

	Ceri Phillips 
	CP
	UHB Vice Chair and Committee Chair

	Present
	
	

	Akmal Hanuk
	AH
	Independent Member - Community

	Sara Moseley 
	SM
	Independent Member – Third Sector

	In Attendance:
	
	

	Rebecca Aylward
	RA
	Director of Nursing for Professional Standards

	Jeff Champney-Smith
	JCS
	Chair, Powers of Discharge sub-Committee

	Nicola Foreman
	NF
	Director of Corporate Governance

	Caroline Bird
	CB
	Interim Chief Operating Officer

	Daniel Crossland
	DC
	Deputy Director of Operations - Mental Health 

	Charles Janczewski
	CJ
	UHB Chair

	Robert Kidd
	RK
	Consultant Clinical & Forensic Psychologist

	David Seward
	DS
	Interim Mental Health Act Manager

	Catherine Wood
	CW
	Director of Operations – Children & Women’s

	Robert Kidd
	RK
	Consultant Clinical & Forensic Psychologist

	Observers:
	
	

	Urvisha Perez
	UP
	Audit Wales

	Caitlin Thomas
	CT
	Graduate Management Trainee

	Secretariat
	
	

	Nathan Saunders
	NS
	Senior Corporate Governance Officer

	Apologies:
	
	

	Ruth Walker
	RW
	Executive Nurse Director

	Rose Whittle
	RWh
	Directorate Manager – Child Health



	Item No
	Agenda Item
	Action

	MHCLC 09/04/001
	Welcome & Introductions

The Committee Chair (CC) welcomed everybody to the meeting.
	


	MHCLC 09/04/002
	Apologies for Absence

Apologies for Absence were noted
	

	MHCLC 09/04/003
	Declarations of Interest

No declarations of Interest were noted.
 
	

	MHCLC 09/04/004
	Minutes of the Meeting held on 9 February 2022

The Minutes of the Meeting held on 9 February 2022 were received.

The Committee Resolved that:

1. The minutes of the meeting held on 9 February 2022 were agreed as a true and accurate record. 

	

	MHCLC 09/04/005
	Action Log from the meeting held on 9 February 2022

The Action Log was received.

The Director of Corporate Governance (DCG) advised the Committee that the action (MHCLC 09/02/001) which related to ratifying items at the March 2022 Board had been completed and noted that the 2 policies and procedures were approved:

(i) the Section 5(2) Doctors Holding Power Policy and Procedure was approved; 

(ii) The full publication of the Section 5(2) Doctors Holding Power Policy and procedure in accordance with the UHB Publication Scheme was approved; 

(iii) the Section 5(4) Nurses’ Holding Power Policy and Procedure was approved; and 

(iv) the full publication of the Section 5(4) Nurses’ Holding Power Policy and procedure in accordance with the UHB Publication Scheme was approved. 

The Committee Resolved that:

1. The Action Log was noted. 

	

	MHCLC 09/04/006
	Chair’s Action taken since last meeting

The Committee Resolved that:

1. No Chair’s Actions were taken since the last meeting. 

	

	MHCLC 09/04/007
	Any Other Urgent Business Agreed with the Chair 

The Committee Resolved that:

1. No other urgent business was agreed with the Chair. 

	

	MHCLC 09/04/008
	Mental Capacity Act Monitoring Report – DoLs Monitoring Report

The Mental Capacity Act Monitoring Report – DoLs Monitoring Report was received.

The Director of Nursing for Professional Standards (DNPS) advised the Committee that she would take the report as read.

It was noted that the Mental Capacity Act (MCA) Lead had been in post for 3 months and was prioritising MCA training, and had trained staff groups within: 

· HM Prison health staff, 
· Physiotherapy, 
· Critical Care, 
· Endoscopy, 
· Mental Health 
· North West Locality Community Nurse Leaders.
 
The DNPS added that in preparation and utilising the funding from Welsh Government (WG) to support Liberty Protection Safeguards (LPS), 20 places had been secured along with Swansea University staff to attend Level 7 MCA training. It was noted that an external provider would deliver MCA training to 700 staff.

The Consultant Clinical & Forensic Psychologist (CCFP) asked if the training being used from Swansea University could be shared with the Mental Health Clinical Board.

The DNPS confirmed that the training would be shared.

The UHB Chair noted that some of the information in the report did not appear to help the Mental Health Legislation and Mental Capacity Act Committee.

The DNPS agreed and noted that the content within the report would be improved for the next Committee and the information would need to be presented more clearly. 

The CCFP asked if details of Section 49 requests could be seen within the report at the next meeting.

The DNPS confirmed that the information would be added and advised the CCFP that they would meet outside of the meeting to discuss what should be presented within the report. 

The UHB Chair noted that training had been a longstanding issue for the Committee and expressed his thanks for raising it within the report and added that a future update on progress being made would be useful for the Committee. 

The Committee resolved that:

a) The contents of the report and the current compliance and actions with Mental Capacity Act and Deprivation of Liberty indicators were noted.
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	MHCLC 09/04/009
	Liberty Protection Safeguards 

The Liberty Protection Safeguards information was received.

The DNPS advised the Committee she would take the report as read and highlighted the key aspects which included:

· The consultation relating to the Welsh Government LPS draft Regulations, was launched on 17th March 2022. It was noted that the consultation would last for 16 weeks and the deadline for responses was the 7th of July 2022. It was noted that as part of the consultation there were 4 aspects of the draft Regulations that the Health Board was being asked to consult on:

· Appointment of Independent Mental Capacity Advocates (IMCAs).

· The Mental Capacity (Deprivation of Liberty: eligibility to carry out assessments, make determinations and carry out pre-authorisation reviews) (Wales) Regulations 2022. It was noted that these Regulations set out who could undertake assessments, make determinations and carry out pre-authorisation reviews as part of the new process.

· The Mental Capacity (Deprivation of Liberty: training and criteria for approval as an Approved Mental Capacity Professional) (Wales) Regulations 2022. It was noted that these Regulations set out arrangements regarding the role and approval by local authorities of Approved Mental Capacity Professionals (AMCPs).

· The Mental Capacity (Deprivation of Liberty: Monitoring and Reporting) (Wales) Regulations 2022. It was noted that these Regulations supported the monitoring and reporting of the new system and the implementation of the LPS. 

The DNPS advised the Committee that the Welsh Government (WG) funding strategy had been agreed.  That included £8million transitional costs for the LPS in 2022/23 although it was yet to be decided how much the Health Board would receive. 

The UHB Chair advised the Committee that the implementation of LPS would have a wide-ranging impact on the Health Board.  He also noted that the report stated the Health Board was developing an implementation plan and associated staff resources, which would be shared with the Committee. He asked when that would be received.

The DNPS responded that an implementation plan could be provided at the next Committee meeting because the project lead would be in post by that time. 

The CCFP advised the Committee that the consultation had been “out” for a while and the reality of the long-awaited changes was beginning to affect the Mental Health Clinical Board. He asked who was leading the agenda for the Health Board so that comments could be “fed up” to the relevant areas. 

The DPNS responded that she was the responsible person and asked for comments to be fed up to her.

The Independent Member – Community (IMC) noted that the report had stated that the Regulations identified three monitoring bodies who would be responsible for monitoring and reporting on the new safeguards:

· Care Inspectorate Wales (CIW), 
· Health Inspectorate Wales (HIW)
· Her Majesty’s Inspectorate for Education and Training (Estyn).

He asked if Swansea University was accredited with Estyn as well as Cardiff and the Vale UHB because it would be important from the training and education perspective.

The DPNS responded that she would find that out. 

The Independent Member – Third Sector (IMTS) asked for clarity on 2 areas within the report:

· The Health Board currently had no staff resource to manage the implementation of LPS and the required complex ongoing requirements of LPS Regulations. 

· Who did LPS legislation affect in relation to the types of people and the numbers of people and who were the Committee seeking assurance for. 

The DNPS responded that a lead for LPS (at Band 8A) had been secured for a fixed term of 12 months and noted that they were waiting to see what allocation of funding the Health Board was getting from WG to put in more fixed term resources. 

She added that as part of the implementation plan the staff resource needed to support LPS would be identified. 

It was noted that the LPS legislation was applicable to everyone over the age of 16. 

The UHB Chair advised the Committee that the £8m from WG was only aimed at transitional costs and he wanted to know what the recurrent situation would be.  He expressed concern that if the Health Board went with the bare minimum and, if after a number of years demand accelerated, that could leave the Health Board in a difficult position. 

He added that it would be helpful for the Board to receive assurance via the Committee on a regular basis regarding LPS together with an understanding of the impact on the recurrent cost base.

The CC advised the Committee that LPS would be received as a standing item at future Committee meetings.

The Committee resolved that:

a) The contents of the report were noted.
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	[bookmark: _Hlk102655612]MHCLC 09/04/010
	DOLs Audit update on recommendations 

The DOLs Audit update on recommendations was received.

The DNPS advised the Committee that the report provided an update on the Internal Audit report and noted that the audit was performed between August 2019 and October 2019. 

It was noted that 4 recommendations had been received which included:

· Staff should attempt to ensure that all urgent assessments were undertaken within the stipulated seven days as detailed in the Department of Health Mental Capacity Act 2005 Deprivation of Liberty Standards.

The DNPS advised the Committee that it continued to be a challenge and had been affected by the impact of Covid19. She added that it came back to a resourcing issue and provided the Committee with an example where there was a 1.5 whole time equivalent (WTE) member of staff doing the reviews at approximately 6 per week. It was noted to meet current demand, 6 a day would be required. 

· The Health Board should ensure that staff were provided with the appropriate DoLs training and where areas had low compliance these areas should be targeted. 

It was noted that DoLs training had been affected by Covid19 with the inability to release staff for training.  However there had been some pockets of training targeted at high areas that had a large number of DoLs patients. 

· Staff should attempt to ensure that all standard and further assessments were undertaken within the stipulated 21 days as set out in the Department of Health Mental Capacity Act 2005 Deprivation of Liberty Safeguards.

It was noted that there had been an improvement in timeframes because the Health Board had trained up more capacity with Directors of nurses signing off on training. 

· The Health Board needed to ensure that they produce a plan for implementing Liberty Protection Safeguards following the Production of the Code of Practice.

It was noted that the Health Board had been unable to plan for implementing LPS due to the delay of issuing the LPS draft Code of Practice and Regulations and it was also important to note that the Health Board had no staff resource to manage the implementation of LPS.  It was therefore essential that the resources required were clearly stated to enable a seamless transfer from DoLs and operation of LPS. 

The UHB Chair expressed his concern with regards to the first recommendation where the situation had not changed and asked if assurance could be provided that the Health Board was addressing, and had plans to address, the situation.

[bookmark: _GoBack]The DNPS responded that the recommendation would require resource to improve and if action was required immediately, additional monies would need to be found to resource additional staff. 

The UHB Chair responded that a course of action would be required over a period of time and asked for the DNPS to provide a timescale at the next Committee meeting. 

[bookmark: _Hlk109030516]The IMTS noted that the first recommendation was legally bound and noted that the Health Board could not be in a position where there was no plan and added that if assurance could not be provided, it would need to be referred elsewhere.

The UHB Chair responded that the Management Executive Team could look at the recommendation to establish priorities in relation to budget.

The CC agreed that the recommendation should be taken to ME as a matter of urgency and advised the Senior Corporate Governance Officer to add a recommendation that stated that.

The Committee resolved that:

a) The contents of the report and the assurance provided to transition recommendations as part of the implementation of the Liberty Protection Safeguards were noted.

b) The timescales and budget implications for undertaking the DoLs Urgent Authorisations recommendation from Internal Audit should be received by the Management Executive Team as soon as possible.
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	MHCLC 09/04/011
	Mental Health Act Monitoring Exception Report

The Mental Health Act Monitoring Exception Report was received. 

The Interim Mental Health Act Manager (IMHAM) advised the Committee that the use of the Mental Health Act had remained consistent this period with 53% of inpatients being detained under the Act at the end of quarter 4 with 53% at the end of quarter 3. 

He added that there had been no fundamentally defective applications but noted that there had been one legal query raised when a patient was transferred to an independent provider.

The IMHAM advised the Committee that he believed the application was legally compliant and that the legal advice had been obtained which had confirmed the legality of the application. 

It was noted that during the period, the use of Section 136 had increased and that 63.4% of individuals assessed did not require hospital admission, 51.9% were discharged with community support and 11.5% were discharged with no follow up. 

It was noted that overall during the period 32.7% of patients were admitted to hospital following a Section 136 assessment which was higher than the previous quarter at 30.7%. 

It was noted that the number of patients under the age of 18 assessed under Section 136 had decreased from 7 in the previous quarter to 6 in this quarter and that there were 4 repeat presentations recorded.

The IMHAM advised the Committee that the Mental Health Review Tribunal (MHRT) had met the previous day to the Committee meeting to discuss issues and noted that a formal outcome would be received by the end of the week around the rollout of Teams for all Tribunal hearings.

It was noted that in the meantime the Health Board had been authorised to request that hearings could take place via Teams at patient/professional request and that since February 2022, 4 requests for Teams hearings had been put forward to the MHRT, all of which were granted.

The CC noted that a consultant psychiatrist had requested if two doctors, who had been heavily involved in a patient’s care and treatment, could observe a tribunal and that such request had been rejected by a deputy president of the MHRT. He asked if that would be reversed and relevant observers would be allowed to attend tribunals.

The IMHAM responded that assurance could not be provided at this time and noted that all health boards in Wales have put in letters of concern to the MHRT. 

The CCFP added that the issue was being addressed via a number of approaches.  That included a joint letter from Schools of Nursing to the tribunal spelling out that the opportunity for trainees for a number of disciplines was required to see how the tribunal system worked.

The IMHAM advised the Committee that the Mental Health Act office continued to run Mental Health Act awareness sessions including a monthly Mental Health Act training day, which was available to all staff within the Health Board as well as a Receipt and Scrutiny, Consent to Treatment and a Rights workshop. 

The Deputy Director of Operations - Mental Health (DDOMH) thanked the IMHAM for putting in place procedures and noted that he had been really proactive in making sure the relevant changes were in place.

The Committee Resolved that:

a) The approach taken by the Mental Health Clinical Board to ensure compliance with the appropriate Mental Health legislation, as set out in the report was noted. 

	

	MHCLC 09/04/012
	Mental Health Measure Monitoring Reporting including Care and Treatment Plans Update Report

The Mental Health Measure Monitoring Reporting including Care and Treatment Plans Update Report was received.

The Interim Chief Operating Officer (ICOO) advised the Committee that the report was picked up in more detail at the Strategy & Delivery Committee.

The DDOMH reminded the Committee that the Mental Health Measure was split into 4 parts and noted that Part 1 related to Primary Care referrals into the Primary Mental Health Support Service (PMHSS).

It was noted that the target was 28-day referral to assessment with a compliance target of 80% for Adults. 

He added that referrals for Adults and Children were at an all-time high.

It was noted that regarding the over-18 Part 1a performance, every referral was being seen in under 56 days and referrals were moving steadily towards overall compliance. Performance on 08/04/22 was 69% compliant. 

It was noted that average waiting times for assessment was 29 days on 31/03/21 which had decreased to 28 days at the time of the meeting. 

The DDOMH advised the Committee that clarification had been sought from WG around when the “clock starts” and noted that WG had confirmed that the clock started at the receipt of the referral, not the date of opt-in by the service user. 

He added that Fully Automated Booking was explored for Fridays and SMS Text Notification for Opt-In had been developed.

The Director of Operations – Children & Women’s (DOCW) advised the Committee that the position within the Children and Adolescent Mental Health Service (CAMHS) was similar and that the impact of Covid19 across teams was significant. 

She added that like the Adult Service, referrals were at an all-time high and noted that the number of referrals received in March 2022 was the highest number received in over 2 years.

It was noted that the team had worked very hard and had maximised outsourcing to deliver the target of 89%. 

It was noted that the waiting time was currently at 21 days which was an improvement since the Committee had last received the information. 

The DOCW advised the Committee that compliance against Part 1B of the target had not been achieved since December 2021 as a result of focus on the external waiting list for assessment and reduced capacity over Christmas. 

She added that in January 2022 the service was significantly reduced due to sickness, maternity leave and annual leave. 

It was noted that as part of the move towards a Joint Assessment Team model, a brief intervention pathway would be created to ensure that young people were seen within 28 days of the commencement of their treatment, following assessment.

The DOCW advised the Committee that the Single Point of Access team was launched at the end of November which had helped to manage referrals through improved processes and use of consultation with referrers. It was noted that it had been a real success in balancing the referrals. 

The UHB Chair noted that the report contained information around reporting inaccuracies on PARIS and asked what impact that had on reporting.

The DDOMH responded that the accuracy in reports from PARIS had been fairly flawed and so work had been undertaken alongside the PARIS team to ensure that the data reflected what was actually happening within the service. 

He added that assurance could be provided that the issues were now fixed. 

The UHB Chair noted that the automated booking system was only explored for Fridays and asked if would be better to have automated booking for the whole week.

The DDOMH responded that the fully automated booking system was where a spreadsheet of referrals was sent to a team who immediately sent letters to patients on same day with their appointment. 

He added that the issue the service saw on Fridays was that most of the referrals had arrived on the Friday afternoon and were not picked up until the Monday.  That meant the service had lost 4 days of the target which was why Fridays had been prioritised.

The ICOO added that the point raised by the UHB Chair was noted and would be escalated to the relevant digital teams. 

The CC thanked the DDOMH and the DOCW for what they had been able to achieve against the context of the ever-increasing demand.

The Committee Resolved that:

a) The contents of the report were noted. 
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	MHCLC 09/04/013
	[bookmark: _Hlk95470731]HIW MHA Inspection Reports

The HIW MHA Inspection Reports were received.

The ICOO advised the Committee that there had been one HIW inspection for wards at Hafan Y Coed:

· Cedar Ward
· Oak Ward
· Willow Ward.

It was noted that the Health Board had received the draft report but not the final version and that no improvements had been highlighted within the initial findings. 

The IMTS asked if it was a routine visit from the HIW.

The Deputy Director of Operations - Mental Health responded that they had been expecting a visit in relation to inpatient incidents but noted that the report did not make any further recommendations and that the initial report had commended staff for their approach and quality of care towards patients.

The CC concluded that the HIW report would reflect what he and others had witnessed at Hafan Y Coed and the culture there and noted that the Committee could be assured that everyone was working in the patients’ best interests. 

The Committee Resolved that:

a) The HIW MHA Inspection Reports were noted.

	




	MHCLC 09/04/014
	Sub-Committee Meeting Minutes: 

The Committee received copies of the Sub-Committees’ meeting minutes:

· Mental Health Act Hospital Managers Power of Discharge Sub Committee

The Chair of the Powers of Discharge sub-Committee advised the Committee that the sub-Committee was still concerned about care and treatment plans and noted that the CCFP had agreed for it to be taken to the next Mental Health Legislation and Governance Group.

The DDOMH responded that a routine audit had been put in place of quality care and treatment planning which had been shared with the Local Authority to demonstrate what the key issues were around the care and treatment plans.

· Mental Health Legislation and Governance Group (MHLGG)

The CCFP advised the Committee that the MHLGG had met on 8th April 2022 and acknowledged that there were a number of changes regarding the Mental Health Act which included:

· New dedicated Nurse Educational Posts which had proved very helpful in terms of them being able to cascade information from the Mental Health Act Office.
· Positive attendance from Association of Mental Health Providers (AMHP) Local Authority colleagues – It was noted that the long-standing colleague, Peter Thomas (South Wales Police) had retired and a new detective sergeant would attend the MHLGG meetings.
· The Mental Health Act Office had noted that the reading of rights to people needed to picked up and that there had been issues with communication to nearest relatives on Section 3 renewals.

The Committee Resolved that:

a) The Sub-Committee Meeting Minute were noted.

	

	MHCLC 09/04/015
	Corporate Risk Register

The Corporate Risk Register was received.

The Director of Corporate Governance (DCG) advised the Committee that the Board in March 2022 had received one extreme risk linked to the Mental Health Legislation and Mental Capacity Act Committee for assurance purposes and noted that the risk remained on the register. 

She added that it was hoped that scheduled actions would have led to the de-escalation of the risk prior to the March Board, but noted that a combination of operational pressures and an inability to source suitable private placements meant that the risk continued to be recorded as an Extreme Risk.  

The DCG advised the Committee that in May 2022 the Head of Risk and Regulation would meet with the Mental Health Clinical Board to review the advisory recommendations of a recent Internal Audit report to support the implementation of recommendations made and noted that they would be tracked through the Audit and Assurance Committee.

The Committee Resolved that:

a) The Corporate Risk Register risk entry linked to the Mental Health Legislation and Mental Capacity Act Committee and the work which was now progressing, was noted.

	





	MHCLC 09/04/016
	Policies

The Committee received 2 policies:

i) Consent to Examination or Treatment under The Mental Health Act 1983 Policy & Procedure

ii) Hospital Managers’ Scheme of Delegation Policy & Procedure. 

The Committee resolved that:

a) The Consent to Examination or Treatment under The Mental Health Act 1983 Policy & Procedure was approved.

b) The Hospital Managers’ Scheme of Delegation Policy & Procedure was approved.

	

	MHCLC 09/04/017
	Review of the Meeting 

	

	
	To note the date, time and venue of the next meeting: 
July 26 2022 at 10am
Via MS Teams
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