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[bookmark: _GoBack]Confirmed Minutes of the Mental Health Legislation and Mental Capacity Act Committee
Held on 25 October 2022 – 10am
Via MS Teams

	Chair:
	
	

	Ceri Phillips 
	CP
	UHB Vice Chair and Committee Chair

	Present
	
	

	Akmal Hanuk
	AH
	Independent Member - Community

	Sara Moseley 
	SM
	Independent Member – Third Sector

	In Attendance:
	
	

	Paul Bostock
	PB
	Chief Operating Officer 

	Jeff Champney-Smith
	JCS
	Chair, Powers of Discharge sub-Committee

	Daniel Crossland
	DC
	Deputy Director of Operations - Mental Health 

	Nicola Foreman
	NF
	Director of Corporate Governance

	Neil Jones
	NJ
	Clinical Board Director – Mental Health

	Robert Kidd
	RK
	Interim Clinical Director Psychology & Psychological Therapies

	Jason Roberts
	JR
	Executive Nurse Director 

	David Seward
	DS
	Mental Health Act Manager

	Rose Whittle
	RW
	Directorate Manager – Child Health

	Observers
	
	

	Timothy Davies
	TD
	Head of Corporate Business 

	Marcia Donovan
	MD
	Head of Corporate Governance

	Secretariat
	
	

	Nathan Saunders
	NS
	Senior Corporate Governance Officer

	Apologies:
	
	

	Catherine Wood
	CW
	Director of Operations – Children & Women



	Item No
	Agenda Item
	Action

	MHLMCA 22/10/001
	Welcome & Introductions

The Committee Chair (CC) welcomed everybody to the meeting.
	


	MHLMCA 22/10/002
	Apologies for Absence

Apologies for Absence were noted
	

	MHLMCA 22/10/003
	Declarations of Interest

No Declarations of Interest were noted.
	

	MHLMCA 22/10/004
	Minutes of the Meeting held on 26 July 2022 

The Minutes of the Meeting held on 26 July 2022 were received.

The Committee Resolved that:
1. The minutes of the meeting held on 26 July 2022 were agreed as a true and accurate record. 

	

	MHLMCA 22/10/005
	Action Log from the meeting held on 26 July 2022

The Action Log was received and discussed.

The Committee Resolved that:
1. The Action Log was noted. 
	

	MHLMCA 22/10/006
	Chair’s Action taken since last meeting

The Committee Resolved that:
1. No Chair’s Actions were taken since the last meeting. 
	

	MHLMCA 22/10/007
	Any Other Urgent Business Agreed with the Chair 

The Committee Resolved that:
1. No other urgent business was agreed with the Chair. 
	

	MHLMCA 22/10/008
	Mental Capacity Act Monitoring Report and DoLS monitoring

The Mental Capacity Act Monitoring Report and DoLS monitoring was received.

The Executive Director of Nursing (END) advised the Committee that he would take the paper as read.

It was noted that the paper outlined the Independent Mental Capacity Advocacy (IMCA) referrals from April 2021 until June 2022 and July 2022 until September 2022.

It was noted that Mental Capacity Training had continued to raise anxieties with poor overall compliance and that it had been discussed by the Strategy & Delivery Committee in relation to the issues with overall mandatory training and compliance. 

The END advised the Committee that the Health Board had utilised Welsh Government (WG) Liberty Protection Safeguards (LPS) funding to provide training from an external provider (Edge Training) which would educate staff on assessing mental capacity and best interest decision making. 

It was noted that seven sessions had been provided to date and that it had been well received by staff and that due to the training’s apparent success, provision had been made to add 4 additional sessions in the New Year.

The END advised the Committee that five Health Board staff would begin the Level 7 MSc module provided by Swansea University, entitled ‘Assessing Decision Making Capacity’, with representation from Mental Health, PCIC, Medicine and Children and Women’s Clinical Boards in January 2023. 

It was noted that following an internal review within the Medicine Clinical Board in late August 2022, it had been identified that there was considerable variability in the practices surrounding DoLS applications and ongoing management. 

The END added that a large piece of work had been undertaken to address the concerns and that the Clinical Board had worked hard to raise staff awareness and ensure compliance with the Safeguards was going forward. 

It was noted that due to the raised awareness, there had been a significant increase in the number of DoLS applications, and that in September the Health Board had received 166 DoLS applications which had increased from 76 in previous months. 

The Independent Member – Third Sector (IMTS) noted that the training compliance had been identified as 27% for Medical and Dental staff.  She asked if the END knew where the biggest gaps were in the staff training and if that had any obvious impact or consequences.

The IMTS asked for further clarity on the number of breaches identified within the paper around DoLS applications.

The END responded that breaches had occurred due to the significant increase in applications as a result of the work in the Medicine Clinical Board and noted that measures were in place to double the assessment capacity to reduce the current backlog. 

He added that one of the reasons for breaching was due to the very limited number of people who were unable to undertake the approvals which included:

· the END
· The Interim Deputy Executive Nurse Director
· The Director of Nursing for PCIC

It was noted that the above individuals could not approve DoLS applications for their own respective Clinical Board and that had compounded the issue.

The IMTS asked if the delay in legislative change was a cause for the issues being seen within DoLS.

The END responded that it was and noted that if Liberty Protection Safeguards (LPS) did not progress in 2023 as planned, the Health Board would have to train more approvers to carry it through the period.

The Independent Member – Local Community (IMLC) asked how training was delivered and what mechanisms were in place for the training.

The END responded that an LPS lead had been appointed and that they were delivering the MCA training as well as an MCA and Consent Lead who had also been recently appointed to offset the training.

He added that face to face training was being held with various Clinical areas and that the Level 2 training formed part of the mandatory training on the Electronic Staff Record (ESR).

The IMLC asked if any percentages could be shared to assure the Committee with regards to training compliance.

The END responded that he would include the data in the next report for the meeting held in January 2023.

The CC noted it would be useful to understand why there was an anomaly with Medicine and Dental compliance in comparison to other areas and asked if there were things that could be done specifically to combat the low compliance level.

He added that it could be beneficial for the Strategy & Delivery (S&D) Committee to receive the data for discussion in relation to overall training compliance with the Executive Director of People & Culture leading on the discussion.

The END advised the Committee that he could provide assurance from the Clinical Board reviews that had been undertaken with the Executives and noted that there had been an increased focus on staff appraisals and that as a result of increased appraisals there would be an automatic increase in training because it formed part of the appraisal process. 

The Director of Corporate Governance advised the Committee that she would ensure the S&D Committee would receive the information with relevant data included.

The Committee resolved that:

a) The contents of the report and the current compliance and actions with Mental Capacity Act and Deprivation of Liberty indicators were noted.
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	MHLMCA 22/10/009
	Liberty Protection Safeguards Monitoring Report

The Liberty Protection Safeguards (LPS) Monitoring Report was received.

The END advised the Committee that he would take the report as read.

He added that Members would be aware that LPS was supposed to be implemented and in practice by now, but that there were significant challenges across the whole of Wales which had hindered progress at a national level.

It was noted that there were 2 areas that the Committee should focus on which included:

· An LPS facilitator was now in place and they were currently supporting the Mental Health Act (MCA) training. 
· The Health Board continued to work with Welsh Government (WG) and Local Authority (LA) colleagues on what LPS would look like.

The END advised the Committee that it would be a case of waiting and continuing to move along as best as the Health Board could with the implementation of LPS until advice could be given by WG.

He added that the focus on MCA training would be important because once implemented, any health professional would be required to undertake the MCA. 

The IMTS noted that the digital solution for recording and monitoring purposes was in the scoping phase of the LPS implementation. She asked if the Health Board had the support and resource in place for that, given that other Committees of the Board had identified issues with a lack of digital capacity.

The END responded that LPS had predominantly been funded by WG monies and that the Health Board had received £226k to implement LPS across the Organisation.  That sum had been used, but due to the delay in LPS being implemented WG had asked for any unspent monies to be returned.

It was noted that the Health Board would be returning the underspend of £16,229.

The END advised the Committee that it was too difficult to plan until outcomes from the consultation for LPS were received.

The Interim Clinical Director Psychology & Psychological Therapies advised the Committee that the first meeting of the LPS Implementation Board had taken place where a discussion had been held regarding how the Health Board would proceed with the paperwork for LPS.  It was noted that the development of a bespoke mechanism would require digital solutions.

The CC advised the Committee that the paper mentioned the underspend  of funding.  He queried whether the underspent money could still be used in a more appropriate manner.

The END added that when WG provided funding, it was usually attached to specific spend and assured the Committee that the team would look at how it could legitimately be spent. 

The Committee resolved that:

a) The contents of the report and the current progress to implementation of Liberty Protection Safeguards were noted.

	

	[bookmark: _Hlk102655612]MHLMCA 22/10/010
	Mental Health Act Monitoring Exception Report

The Mental Health Act Monitoring Exception Report was received.

The Mental Health Act Manager (MHAM) advised the Committee that there had been 1 fundamentally defective Section 2 application.

He added that the Patient had been assessed in London by an Approved Mental Health Professional (AMPH) and the application was completed for detention under Section 2 to Hafan Y Coed with the Patient being transferred straight there.

It was noted that the English regulations differed to Welsh regulations, and that the application had been signed electronically whereas that electronic signature process was not available in Wales and so the team had tried, unsuccessfully, to get hold of the AMPH. 

The MHAM advised the Committee that during the quarter there had been 1 fundamentally defective Section 5(2) report.

It was noted that the Patient had been on Ward C7 in the University Hospital of Wales (UHW) where a doctor had completed a report under Section 5(2) which was sent to the generic e-mail account of the Mental Health Act Office.  It could not be accepted because the doctor had typed their name in the signature box and again, as mentioned, in Wales a ‘wet’ signature was still required. 

The CC asked why Wales still required wet signatures.

The MHAM responded that he had spoken to WG colleagues about the advancement of the English regulations but noted that WG did not have the resource to look at the issues around electronic and wet signatures.

It was noted that the use of Section 136 had increased for the period and that 69% of individuals assessed were not admitted to hospital, with 48.1% being discharged to community services and 20.9% being discharged with no follow up. 

The Committee was advised that the number of Patients aged under 18 assessed under Section 136 had decreased from 19 in the previous quarter to 8 in the current quarter. 

The IMTS asked if there was a reason for the increase in Section 136 referrals.

The MHAM responded that there was no specific reason but noted that the Section 136 referrals being received were within the appropriate parameters and were all an appropriate use of Section 136.

The Committee was advised that discussions had been held with the Senior Operations Manager at the Tribunal and that it had been confirmed that hearings via TEAMS would be provided as a default for all hearings being listed. 

He added that it had been briefly discussed as to whether observers were allowed to attend hearings, although he was not aware of any requests being made by staff and, as such, was unable to take that further with the Tribunal without any data.

It was noted that the MHA office continued to run MHA awareness sessions, including a monthly MHA training day which was available to all staff within the Health Board.

The MHAM advised the Committee that there was a high “Did Not Attend” rate at the training which was being looked into by Senior Nurses in order to increase staff attendance.

The Deputy Director of Operations - Mental Health (DDOMH) concluded that when looking at all of the trends and themes within the Mental Health service it was clear that challenges were ongoing.  He assured the Committee that all of the data was being considered on a regular basis and would be reported, as appropriate, to the Committee.

The Committee resolved that:

a) The approach taken by the Mental Health Clinical Board to ensure compliance with the appropriate Mental Health legislation as set out in the report, was noted.

	





	MHLMCA 22/10/011





	HIW MHA Inspection Reports (verbal)

The Health Inspectorate Wales (HIW) MHA Inspection Reports verbal update was received.

The DDOMH advised the Committee that the Mental Health team had received a “red file” back from HIW and that the Mental Health Clinical Board (MHCB) had provided a response to that.

He added that they were awaiting the full report to be published and noted that he would bring that back to the Committee once received.

The DCG advised the Committee that HIW recommendations were now being tracked through the Audit Committee and all recommendations were completed through that Committee.

The Committee Resolved that:

a) The HIW MHA Inspection Reports were received.

	










DC

	MHLMCA 22/10/012
	Section 49 Activity Update 

The Section 49 Activity Update was received.

The DDOMH advised the Committee that the Health Board was receiving increasing numbers of Court of Protection Section 49 instructions for Capacity assessments, for which, to date, it had no system in place to either administrate and commission, or undertake internally.

It was noted that the Health Board had dealt with requests on an ad hoc basis, with a small number of psychiatrists undertaking the work and that in the case of capacity assessments deemed to require a Learning Disabilities psychiatrist, the Health Board had usually paid for private assessments. 

The DDOMH advised the Committee that quite often, the person in question was usually not known to the MHCB and that the associated assessment work was considerable and required:

· Reading of a court bundle and any separate accompanying assessments,
· A review of diagnoses, 
· Working to agree the information needed to be retained and weighed up by the subject.

The Committee was advised that a number of recommendations had been made which included:

The Health Board should pursue both internal and external capability for assessments through private providers as for expert reports and by training and supporting its own Clinicians, so they and the Health Board could be assured that reports were of the required quality. 

· Periodic training- It was noted that the MHCB had already provided one round of training with the support network 
· Time / money – It was noted that the consultant body was approached around an offer of time to do the relevant work or direct payment of extra sessions, with further allowance for any court attendance. 
· Develop and maintain a list of interested and willing individuals with the appropriate expertise.  It was noted that the Health Board may want to consider writing into future job descriptions criteria to reflect the necessity for report preparation, if requests became more frequent
· Improved access to legal advice.

The Directorate Manager – Child Health (DMCH) advised the Committee that it was slightly different from CAMHs staff but noted that a lot of the staff had to attend court and so access to legal advice would be essential. 

The DCG advised the MHCB team to get in touch with the Health Board’s Head of Risk and Regulation as he led on sourcing legal advice.

The CC advised the Committee that they should be kept abreast of court demand that had been put onto Health Board. 

The DDOMH responded that he would look at comparative data against other Health Boards and that he would coordinate with CAMHs as well and present the data, where appropriate.

The Committee Resolved that:

a) The Section 49 recommendations were noted.

	




































































	MHLMCA 22/10/013
	Mental Health Measure Monitoring Reporting including Care and Treatment Plans Update Report.

The Mental Health Measure Monitoring Reporting including Care and Treatment Plans Update Report was received.

The DDOMH advised the Committee that the report was separated into 4 parts and he would take the report as read.

Part 1a – target: 28-day referral to assessment compliance target of 80% (Adult)

It was noted that referrals into the service were slightly lower than forecast, with 2866 referrals during quarter 2. 

It was noted that the service was at full clinical recruitment and sickness absence remained low which had allowed for ongoing high levels of assessment activity.  That had meant that that service had maintained Part 1a compliance.

Part 1a – target: 28-day referral to assessment compliance target of 80% (Children & Young People)

The DMCH advised the Committee that there had been a significant dip and underperformance during the quarter but noted that the CAMHs service was now back to performing at 95% compliance against part 1a. 

Part 1b – 28 day assessment to intervention compliance target of 80% (Adult)

The DDOMH advised the Committee that against Part 1b, the MHCB were 100% compliant and a really good performance had been seen.

Part 1b – 28-day assessment to intervention compliance target of 80% (Children & Young People)

The DMCH advised the Committee that CAMHs had struggled with Part 1b and noted that compliance against the target had not been achieved since December 2021 as a result of focus on the external waiting list for assessment and reduced capacity over school holiday periods. 

She added that there were ongoing plans to get back into compliance and noted that a brief intervention pathway would be created to ensure that young people were seen within 28 days of the commencement of their treatment, following assessment.

The CC noted that it was really pleasing to see such high compliance in the various areas discussed and thanked the teams for their hard work.

Part 2 – Care and Treatment Planning (over 18)

The DDOMH advised the Committee that discussions had been held with the Delivery Unit (DU) around how the report was designed and reported. 

He added that the Committee had received a more accurate report locally which referred to active reports for each individual Patient who was open in the system.

It was noted that to manage, the Part 1 Scheme (a document each Health Board holds to define what services are included as a Part 1 service) needed to be revisited and adjusted and that a multidisciplinary working group had been formed to develop and present the document for ratification at the Committee.

Part 2 – Care and Treatment Planning (Children & Young People)

The DMCH advised the Committee that the service continued to underperform against the target and that challenges to achievement had included poor engagement from Patients in the CTP process and a high number of new Patients requiring one. 

She added that work was being undertaken on assessment and that the Intervention Team would make it much clearer as to who should be on a Part 2. 

Part 3 - Right to request an assessment by self –referral.

The DDOMH advised the Committee that the Part 3 target related to self-referred service users receiving a confirmation letter regarding the outcome of their assessment within 10 days. 

He added that three breaches were reported at 11 days and noted that teams were receiving an automated report indicating eligible Patients for Part 3 sent on a weekly basis and that teams who had breached had been notified for improvement.

Part 4 – Advocacy – standard to have access to an IMHA within 5 working days

The DDOMH advised the Committee that the MHCB were 100% compliant on Part 4.

The Committee Resolved that:

a) The contents of the report were noted.

	






	MHLMCA 22/10/014
	Draft Mental Health Bill 

The Draft Mental Health Bill was received.

The MHAM advised the Committee that the paper received highlighted key changes in the draft legislation and that in early 2023, the MHCB would have more knowledge of where it stood in terms of the draft Bill and the changes it covered. 

He added that one area to highlight was around:

· Grounds for detention and community treatment orders

It was noted that the criteria currently stated that the Patient was suffering from a mental disorder of a nature or degree which warranted the detention in hospital for assessment and ought to be so detained;

· In the interests of the Patient’s own health
· In the interests of the Patient’s own safety
· With a view to the protection of other persons.

It was noted that two amendments would be made to include:

· The criteria for detention under Section 2, 3 and 5 and criteria for renewal under Section 20.
· Two new tests that must be met to fulfil the criteria for detention:
a.  Firstly, that ‘serious harm may be caused to the health or safety of the Patient or of another person’; and
b. secondly, that the decision maker must consider ‘the nature, degree and likelihood of the harm, and how soon it would occur’.

The MHAM concluded that he had attended a Mental Health conference and that the Head of the Reform Group had stated that the new reform would be brought into the system in phases.

The Committee Resolved that:

a) The key legislative changes proposed by the Draft Mental Health Bill, as set out in the report were noted.


	




	MHLMCA 22/10/015
	Corporate Risk Register

The Corporate Risk Register (CRR) was received.

The DCG advised the Committee that there was one risk on the CRR for the Mental Health Clinical Board.

She added that the Mental Health Team had hoped that the risk would have been de-escalated but noted that the reasons the risk remained at a score of 20 was outlined within the report received. 

It was noted that as part of their performance reviews, Clinical Boards were being asked what their top 5 risks were which raised the profile risk management across the Health Board. 

The DCG concluded that the risk would get reported to the Board in November.

The Committee Resolved that:

a) The Corporate Risk Register risk entries linked to the Mental Health Legislation and Mental Capacity Act Committee and the Risk Management development work which was now progressing with Clinical Board were noted.

	

	MHLMCA 22/10/016
	Sub-Committee Meeting Minutes: 

The Committee received copies of the Sub-Committees’ meeting minutes:

· Mental Health Act Hospital Managers Power of Discharge Sub Committee

The Chair of the Powers of Discharge sub-Committee (CPDSC) advised the Committee that in light of the Tribunal it was decided to return to offering Patients the choice of a face to face hearing of a hybrid or a virtual hearing and that one had taken place so far. 

The MHAM added that another request to do a face to face had been received and that as of beginning of November 2022 the team would be offering those to all Patients. 

The CPDSC noted that it appeared that Care and Treatment plans had improved and that the Mental Health Act Hospital Managers Power of Discharge Sub Committee were looking forward to seeing the data on it at future meetings.

· Mental Health Legislation and Governance Group (MHLGG)

The Committee Resolved that:

a) The Sub-Committee Meeting Minute were noted.

	

	MHLMCA 22/10/017
	Policies

The Review of Detention & Community Treatment Order Policy and Procedure were received.

The Patient Rights Information to Detained & Community patients’ Policy and Procedure were received.

Application for Admission under Part II of the Mental Health Act Policy and Procedure were received.

The Committee Resolved that:

a) The Review of Detention & Community Treatment Order Mental Health Act 1983 Policy and the Review of Detention & Community Treatment Order, Mental Health Act 1983 Procedure were approved.

b) The Patient Rights Information to Detained & Community Patients’ under Mental Health Act 1983 Policy and & Patient Rights Information to Detained & Community Patients’ under Mental Health Act 1983 Procedure were approved.

c) The application for Admission to Hospital under Part II of the Mental Health Act Policy and the application for Admission to Hospital under Part II of the Mental Health Act Procedure were approved. 

d) The full publication of the Policies and Procedures referred to under recommendation a) above, in accordance with the Health Board’s Publication Scheme was approved.

	


	MHLMCA 22/10/018
	Mental Health Legislation and Governance Group Terms of Reference 

The Mental Health Legislation and Governance Group Terms of Reference were received. 

The MHAM advised the Committee that in line with the Health Board’s Standing Orders, Terms of Reference for Sub-committees of the Board should be reviewed on an annual basis and noted that the report provided the Committee with the opportunity to approve the Terms of Reference after review by the Mental Health Legislation and Governance Group (MHLGG).

The Committee Resolved that:

a) The Terms of Reference for the Mental Health Legislation Governance Group were approved.

	

	MHLMCA 22/10/019
	Any Other Business

MHLMCA 22/10/011
He added that he been approached by a number of groups within the community and wished to feedback that work and any opportunities. 

The DDOMH responded that he would welcome that conversation. 

The Committee resolved that:

a) All other business was noted.

	


DDOMH



	
	To note the date, time and venue of the next meeting: 
January 31 2023 at 10am
Via MS Teams
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