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Minutes of the Mental Health Legislation and Mental Capacity Act Committee
Held on 31 January 2023 – 10am
Via MS Teams

	Chair:
	
	

	Sara Moseley 
	SM
	Committee Vice Chair

	Present
	
	

	Mike Jones
	MJ
	Independent Member – Trade Union

	John Union
	JU
	Independent Member - Finance

	In Attendance:
	
	

	Daniel Crossland
	DC
	Director of Operations - Mental Health 

	James Quance
	JQ
	Interim Director of Corporate Governance 

	Jason Roberts
	JR
	Executive Nurse Director 

	David Seward
	DS
	Mental Health Act Manager

	Observers
	
	

	Morgan Bellamy
	MB
	Deputy Mental Health Act Manager

	Marcia Donovan
	MD
	Head of Corporate Governance

	Bianca Lepore
	BL
	Deputy Mental Health Act Manager

	Secretariat
	
	

	Nathan Saunders
	NS
	Senior Corporate Governance Officer

	Apologies:
	
	

	Paul Bostock
	PB
	Chief Operating Officer 

	Jeff Champney-Smith
	JCS
	Chair, Powers of Discharge sub-Committee

	Akmal Hanuk
	AH
	Independent Member - Community

	Ceri Phillips 
	CP
	UHB Vice Chair and Committee Chair



	Item No
	Agenda Item
	Action

	MHLMCA 23/01/001
	Welcome & Introductions

The Committee Vice Chair (CVC) welcomed everybody to the meeting.

She advised the Committee that the meeting was not quorate and so any items for approval would need to be approved at the Board meeting being held on March 30th 2023 and would be outlined in the Chair’s Report.

	


	MHLMCA 23/01/002
	Apologies for Absence

Apologies for Absence were noted

	

	MHLMCA 23/01/003
	Declarations of Interest

No Declarations of Interest were noted.

	

	MHLMCA 23/01/004
	Minutes of the Meeting held on 25 October 2022 

The Minutes of the Meeting held on 25 October 2022 were received.

The Committee Resolved that:

1. The minutes of the meeting held on 25 October 2022 were agreed as a true and accurate record. 

	

	MHLMCA 23/01/005
	Action Log from the meeting held on 25 October 2022

The Action Log was received and discussed.

The Committee Resolved that:
1. The Action Log was noted.
	

	MHLMCA 23/01/006
	Chair’s Action taken since last meeting

The Committee Resolved that:
1. No Chair’s Actions were taken since the last meeting. 

	

	MHLMCA 23/01/007
	Any Other Urgent Business Agreed with the Chair 

The Committee Resolved that:
1. No other urgent business was agreed with the Chair. 

	

	MHLMCA 23/01/008
	Mental Capacity Act Monitoring Report and DoLS monitoring

The Mental Capacity Act Monitoring Report and DoLS monitoring was received.

The Executive Director of Nursing (END) advised the Committee that he would take the paper as read.

He added that the paper had been split into three areas which included:

· IMCA referrals by type
· Mental Capacity Training 
· DoLS assessments

It was noted that key points would be identified for each.

The END advised the Committee that Independent Mental Capacity Advocacy (IMCA) referrals had increased.

He added that was no clear reason for that.  However, it was likely that it was due to an increased awareness of the types of decisions that required IMCA referral , both as a result of MCA training and the informal training provided to clinicians by the Advocacy Service when visiting ward areas.

It was noted that the new MCA and Consent Lead had begun in post in November 2022 and was in the process of linking in with each Clinical Board to explore how the Mental Health Clinical Board could make the training more accessible for staff and increase attendance through the provision of bespoke sessions. 

The Committee was advised that the LPS Project Lead had recently provided an MCA update for the medical workforce within the Mental Health Clinical Board and arrangements were in place to support Junior Doctors training.

The Committee received assurance that compliance levels had increased since November 2022 and that Mental Capacity and Best Interests training (Edge Training) continued to be well received by staff.  As a result, four further sessions were being arranged to take place between May and June 2023.

The END noted that the lowest group of trained professionals was in Medical and Dental services and so there would be more focus on those areas moving forward.

It was noted that five Health Board staff had recently completed the Level 7 MSc module ‘Assessing Decision Making Capacity’ and that the Mental Health Clinical Board was awaiting the return of evaluation forms from staff who had undertaken the course.

The END advised the Committee that five more staff were due to begin the module in February 2023 and that the Health Board was securing additional places for next year with the remaining LPS funding.

It was noted that an increase in DoLS applications had been observed and an upward trend continued, which could be linked to the work carried out within the Medicine Clinical Board, as well as awareness raising initiatives. 

The Committee was made aware that 66% of applications were within time and 34% had breached, which was expected due to the significant increase in applications. It was noted that the average percentage breach for the year to date was 27%.  It was recognised as a national problem and one of the main reasons for the development of the new safeguards under the LPS.

The CVC asked how the backlog identified would be addressed.  

The END responded that once a backlog was created, the team could work through that, although the backlog identified would compound further backlogs. 

He added that overall, the reporting position outlined within the paper was much more positive in comparison to previous reports received by the Committee. 

The CVC agreed and noted the Committee’s thanks to the Mental Health Team and all of the Clinical Boards who were engaged with them. 

The Committee resolved that:

a) The contents of the report and the current compliance and actions with Mental Capacity Act and Deprivation of Liberty indicators were noted. 

	




	MHLMCA 23/01/009
	Liberty Protection Safeguards Monitoring Report

The Liberty Protection Safeguards (LPS) Monitoring Report was received.

The END advised the Committee that he would take the report as read and that there was not much to add.

He noted that the same update was brought month on month for the Committee and that the Health Board was still waiting for Welsh Government (WG) to implement the LPS. 

It was noted that the constant delays proved difficult for the Mental Health teams because when trying to establish the new teams in readiness to move to LPS, all of the older systems needed to be observed. 

The END assured the Committee that the delays did not mean that patients were worse off because the 2 systems were running side by side.

He added that the focus for the Organisation was a robust foundation of mental capacity assessment, whilst waiting for an implementation date. He noted that the Health Board continued to implement Mental Capacity Assessment training and development which was outlined in the previous paper.

It was noted that the new training lead had been looking at a digital solution for training and reporting and that they would undertake a formal training strategy whilst waiting for WG support on training packages. 

The END concluded that despite best efforts to identify an appropriate use of the IMCA funding available to the Health Board from WG, there did not appear to be any way that money could be effectively utilised within the financial year and so the money would be returned. 

He added that the current IMCA contract appeared to meet current demand and as it had already been extended once, it was likely that there was little room for further expansion within the Procurement Regulations. 

It was noted that assurance had been provided by WG that it would not have any negative impact upon future funding allocation and WG were aware that the IMCA contract was due for renewal in April 2024.

The CVC asked if work could be continued on the current DoLS arrangement in the meantime.

The END responded that it could and noted that the risk was minimal. 

The Committee resolved that:

a) The contents of the report and the progress to the implementation of Liberty Protection Safeguards was noted. 

	

	[bookmark: _Hlk102655612]MHLMCA 23/01/010
	Mental Health Act Monitoring Exception Report

The Mental Health Act Monitoring Exception Report was received.

The Mental Health Act Manager (MHAM) advised the Committee that there had been 1 fundamentally defective Section 2 application for the quarter.

He added that on 08/12/2022 a Patient was detained under Section 3 at the University Hospital of Wales (UHW).  Papers had been left on the ward as that Patient was meant to be transferring to University Hospital Llandough (UHL) or Hafan Y Coed that day, although the transfer did not take place until 23/12/2022. 

It was noted that the papers were not passed to an authorised person.  Therefore, they were never formally accepted on behalf of the hospital managers and the Patient was detained without authority for 34 days.  Hence the fundamentally defective Section 2 application.

The MHAM assured the Committee that he had spoken to the Local Authority (LA) about the issue, he had spoken to shift coordinators  and  a checklist had been created for Approved Mental Health Professionals (AMPs).

He added that the Mental Health Team had to tell the Patient that they were not detained and were told that they could seek legal advice should they wish.

The CVC noted that learnings had been identified from the issue and asked if there were any legal consequences arising from the defective application. 

The MHAM responded that from past situations, the fact remained that the Patient still would have been detained and that because of that fact, any monetary legal consequence would be minimal for the Health Board because as stated, the Patient was always going be detained.

He added that the issue was more reputational.   

The MHAM advised the Committee that during the quarter, one Section 5(2) had lapsed where by the Patient was detained at UHW after taking an overdose and had wanted to leave. 

He added that the on-call doctor assessed that there would be a risk to the Patient if they were to leave and completed a Section 5(2) form.  Shortly after, the Patient ran away from Staff and left the hospital site.

It was noted that the Police were alerted, but had been unable to locate the Patient before the 72-hour expiry limit.  Hence the lapse in Section 5(2). 

The MHAM advised the Committee that the Patient was located eventually and returned to the hospital under Section 2. 

The Committee was advised that during the quarter there were two invalid uses of the MHA:

· A Patient was in MEAU in UHL where a doctor completed a report under Section 5(2). The report was completed in order to give the Patient an IM injection due to their aggression.  However, it was an invalid use of Section 5(2) as the Part 4 (consent to treatment) provisions did not apply to that Section, which meant that the Patient could not be treated without capacity and consent.

The MHAM assured that the Committee that the doctor and MEAU were advised that it was an invalid use of Section 5(2) and that the Patient was not
currently held under the MHA and a formal MHA assessment should be arranged if appropriate. 

· A Patient was recalled from their community treatment order to hospital and assessed by their responsible Clinician on the 01/12/2022. The Patient along with their responsible clinician agreed to remain in hospital informally whilst still being subject to their community treatment order. On the 04/12/2022, the Patient decided they wanted to leave hospital to go back home.  However, the doctor on the ward felt they would be at risk if they were to leave and completed a report under Section 5(2).  It was noted that it was an invalid use of that Section as it could not be used to hold a Patient who was subject to a community treatment order. 

The MHAM advised the Committee that if the doctor had wanted to stop the Patient from leaving hospital, they should have completed a recall form which 
would have given the Clinical team up to 72 hours to assess and decide whether to revoke the community treatment order.

The CVC asked if the Mental Health Team was aware of any training gaps.

The MHAM responded that there was a gap and that pre-Covid, he had started to put some training together but when the pandemic occurred, it had put a stop to that. 

He added that it was his intention to restart that training as soon as possible.

The CVC asked to log that as an action and for an update to be provided on where training had got to on general wards at the meeting in August 2023. 

The MHAM advised the Committee that during the quarter reporting period (October – December 2022) the number of Section 136 referrals had decreased, of which 73.9% were not admitted to hospital.  

He added that the number received had been an appropriate use of Section 136, and within the appropriate parameters.

It was noted that the number of those individuals under 18 years old assessed under Section 136 had remained the same (ie 8) from the previous quarter.  There were 3 repeat presentations for one Patient.

The CVC noted that if a young person was repeatedly being detained, perhaps access to more specialist services was required for those individuals.

The MHAM responded that repeat admissions were well known to CAMHS and that discussions were ongoing around ways to report and record repeat presentations on the Patient Management System, PARIS.

He added that there was a digital lead working on that. 

The Director of Operations - Mental Health (DOMH) advised the Committee that there were a few ongoing areas regarding Section 136 which would have a wider impact on usage, which included:

· The “111, press 2” service which had started and that an advice line was being considered for the service for Police colleagues. 
· Two Patient sanctuaries were progressing through the commissioning process. 
· Local data meetings were being held with Police teams to make sure data was tied together and that the Health Board and LA were measuring the same things.

The MHAM advised the Committee that the Senior Operations Manager for the Mental Health Tribunal (MHT) had confirmed that face to face hearings would start again from 1st March 2023.

He added that since the paper was compiled, the finer details of how that would work and whether the Patient would be given a choice had been received.  It was noted that the Patient would not be given a choice. 

It was noted that the main issue with the MHT was observer requests and noted that through the pandemic, nobody had been approved to observe hearings. 

The MHAM asked if there was anything the Committee could do to support doctors and nurses in their observer requests because he had raised it with the President of the tribunal and had been met with barriers. 

The Independent Member – Trade Union (IMTU) asked if other Health Boards had received the same barriers. 

The MHAM responded that every Health Board had been met with the barriers and it was an all Wales issue. 

The CVC noted that having a future workforce being able to work in a way that sat within the legal framework required observation of the MHT.  She added that the Committee would provide support to the MHAM in their ongoing conversations with the MHT. 

The DOMH noted that it had previously been raised by the Executive Nurse Director (END) for the Health Board in 2021 and asked if it could be escalated to the Executive Medical Director and the END.

The CVC asked if the MHT sat under WG.

The DOMH responded that it did.

The CVC added that the issues raised appeared to be pretty administrative and so the appropriate area of WG should be made aware. 

The MHAM advised the Committee that the MHA office continued to run awareness sessions.  That included a monthly MHA training day which was 
available to all staff within the Health Board, a monthly Consent to Treatment workshop and a quarterly Rights workshop. 

He added that the MHA office had also recently started attending the wards again to conduct audits.

It was noted that it was to ensure compliance with the MHA and best practices were being maintained. 

The CVC concluded that taking the information from the report, given the pressures being seen on the service, the team had performed very well and offered the Committee’s thanks. 

The Committee resolved that:

a) The approach taken by the Mental Health Clinical Board to ensure compliance with the appropriate Mental Health legislation as set out in the report, was noted. 
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	MHLMCA 23/01/011




	HIW MHA Inspection Reports

The Health Inspectorate Wales (HIW) MHA Inspection Reports update was received.

The DDOMH advised the Committee that he would take the report as read and that it provided a summary of the HIW inspection of the Beech, Willow and Cedar Wards at Hafan Y Coed Hospital, Llandough between 14th and 16th February 2022.
 
It was noted that the HIW inspection covered a range of areas of interest to the Committee:

· Quality of patient experience
· Delivery of safe and effective care which included:
· Record keeping
· Mental Health Act Monitoring
· Monitoring of the Mental Health (Wales) Measure 2010
· Quality of management and leadership

It was noted that the summary reports included Action Plans, and Immediate Action Plans.  No Immediate Actions required and so the Action Plan was shared with HIW.

The DOMH advised the Committee that there were some recommendations for improvements required which included:

· The range of information available for patients on the wards 
· Structural damage needed repairing.

It was noted that in relation to the MHA 1984 the report found:

· Improvements in Mental Health Act monitoring,
· Detentions were compliant with both the Act and the Code of Practice for Wales
· Detentions were reviewed by MHRT and at Hospital Manager Hearings, where required.
· Section 17 leave forms were up to date and well recorded.

The DOMH advised the Committee of some of the recommendations and actions being undertaken, which included:

· Consistent ward information required across wards. It was noted that training via the I&I team would be provided to improve the information on wards available to make sure it was helpful, current, accessible and consistent.

· Ward information displayed must be bilingual. It was noted that the Mental Health team would link the work to the Welsh Language Officer to ensure it was compliant with law and best practice. 

· Consider introducing Getting to know you boards on each ward. It was noted that a review of that was currently underway and would link to the I&I work.

· Rectify structural damage to flooring and walls. It was noted that this issue related to the underfloor heating leaking into the walls of Cedar ward and the Emergency Assessment Suite. It was noted that the issue had been raised with the Capital, Estates and Facilities department who had escalated the issue to Laing O’Rourke during the handover period of the new build, but that it remained unresolved.

· Consider how to ease patient concerns regarding electronic bedroom observation screens. It was noted that the issue would be addressed within patient information and admission packs.

· Availability of laundry facilities. It was noted that washing machines had been purchased.

· Ensure all patients were able to have a choice at each mealtime. It was noted that currently the menus were agreed with Dietetics and at present Facilities were running a limited menu but from April 2023 patients would be receiving Health Board internally provided meals once again. 

· Ensure wards are sufficiently staffed with appropriate skill mix to support therapeutic engagement and prevent staff fatigue. It was noted that as the Nurse Staffing Act for Mental Health had been indefinitely paused, the nursing establishments remained an issue for resolution. The DOMH added that the People and Culture Plan and the work of the Mental Health Clinical Board to support staff retention, recruitment and wellbeing was ongoing with a number of initiatives within the Safety and Stabilisation Programme Plan.

The DOMH concluded that a subsequence inspection 11 months later had been undertaken and that findings would be reported back to the Committee once the formal report was received. 

The Committee Resolved that:

a) The content of the HIW Mental Health Inspection were noted. 
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	MHLMCA 23/01/012
	Mental Health Measure Monitoring Reporting including Care and Treatment Plans Update Report.

The Mental Health Measure Monitoring Reporting including Care and Treatment Plans Update Report was received.

The DDOMH advised the Committee that the report was separated into 4 parts and he would take the report as read.

Part 1A – target: 28-day referral to assessment compliance target of 80% (Adult)

It was noted that the service was at full clinical recruitment and sickness absence remained low which had allowed for ongoing high levels of assessment activity.  Quarter 3 with 2870 referrals (adults only) had continued the trend of lower numbers than predicted.  PMHSS assessed 1332 people (adults) in quarter 3 which was very similar numbers to quarter 2.

Part 1A – target: 28-day referral to assessment compliance target of 80% (Children & Young People)

It was noted that challenges and areas of concern continued to be seen in the CAMHS service.  However compliance against the Part 1A MHM target had been met since August 2022 as a result of a waiting list initiative supported by agency staff which was being undertaken in the service.

The Committee was advised that since April 2021, the volume of referrals had increased and had remained significantly higher than pre-Covid levels and that the average wait for assessment was currently 28 days.

 In order to combat challenges, the Committee was advised that: -

· Active sickness monitoring and wellbeing support would be provided to the team 

· Additional capacity through the use of agency staff would continue to deliver the waiting list initiative.  

· A full launch of the assessment team model would occur in April 2023 when all staff were in post

Part 1B – 28-day assessment to intervention compliance target of 80% (Adult)

The Committee was advised that Primary Mental Health Support Services continued to be compliant with the Part 1B performance target.

Part 1B – 28-day assessment to intervention compliance target of 80% (Children & Young People)

The Committee was advised that the service continued to face challenges with Part 1B compliance and that the waiting list initiative had focused on both internal and external waiting lists.  Due to the volume of assessments currently being undertaken within the service, a previous focus on the external waiting list only and vacancy within the team, there had unfortunately been limited improvement in performance. 

The DOMH assured the Committee that actions to improve compliance against the target included:
 
· Active sickness monitoring and wellbeing support provided to the team 

· Regular monitoring of caseloads to ensure that young people were discharged when appropriate

· Regular triage of the internal waiting list and waiting list validation

· Additional capacity through the use of agency staff to continue delivering the waiting list initiative.  

· Regular monitoring of job planning requirements to ensure that capacity met demand

· Development of a clear and standardised service offer for children and young people

· Recruitment to vacant posts

Part 2 – Care and Treatment Planning (CTP) - Over 18.

The Committee was advised that compliance remained steady in the Adult service, with a slight decline in MHSOP performance (which was possibly due to the calculation methods referred to at the previous Committee meeting). 

It was noted that a concurrent quality audit had been restarted on a quarterly basis using the Delivery Unit audit tool. 

Part 2 – Care and Treatment Planning (Children & Young People)

It was noted that in quarter 3, compliance against the Part 2 target had seen significant improvement and the target was achieved in December 2022. 

The DOMH advised the Committee that the service still faced challenges in relation to achievement, including poor engagement from patients in the CTP process and a high number of new patients requiring one. 

He added that the team was working hard to ensure that the process could be completed in a meaningful manner through a range of options, including face to face, telephone and video conferencing where appropriate and in a supportive multi-agency approach. 

Part 3 - Right to request an assessment by self –referral. 

The Committee were advised of 4 breaches since the last reporting period. 

The DOMH noted that those breaches represented 12.5% of the total number during the 3-month period, compared to 33% in the last quarter. 

Part 4 – Advocacy – standard to have access to an IMHA within 5 working days

The Committee was advised that the service was 100% compliant with no further actions required. 

The Committee Resolved that:

a) The contents of the report were noted.

	






	MHLMCA 23/01/013
	Part 1 Scheme Report Verbal Update 

The Part 1 Scheme Report Verbal Update was received. 

The DOMH advised the Committee that a meeting had been held within the Mental Health team regarding the Part 1 scheme. 

He added that the Part 1 scheme was defined by Local Health Boards as to what constituted Part 1 services.  

It was noted that the Delivery Unit (DU) was advised of what those services consisted of.

The DOMH advised the Committee that Mental Health Services had changed significantly since the inception of care and treatment plans in 2005 and so a collaborative piece of work was ongoing with Clinicians to note the future of the service.

He added that another piece of work was ongoing to establish the principles to make sure that Patients were no worse off because of the decisions made by Clinicians and that it would be ratified by the Committee when completed. 

The CVC asked if the Part 1 services were something that could be seen by GPs when they were seeing patients in their surgery.

The DOMH responded that there were a number of challenges around it because some Part 1 services could only be referred into through health provision.

He added that some of that would change with the implementation of the “111, press 2” service but noted that it would not referred to by GPs. 

The CVC advised the DOMH that previously, the Committee had received Patient stories and asked if the new care providers would provide those insights in the future.

The DOMH responded that he would liaise with the care providers for that information. 

The Committee Resolved that:

a) The Part 1 Scheme Update was noted. 

	




	MHLMCA 23/01/014
	Corporate Risk Register

The Corporate Risk Register (CRR) was received.

The IDCG advised the Committee that there was one risk on the CRR for the Mental Health Clinical Board.

He added that the risk had been downgraded to a score of 15 but noted that the risk always had the capacity to increase and so it would need to be monitored closely. 

The Committee was assured that the Risk and Regulation team would continue to work with the Mental Health Clinical Board to further integrate the Health Board’s Risk Management policies and procedures to ensure that those entries detailed on the Register provided an accurate indication of the risks that the Health Board was dealing with operationally.

The Committee Resolved that:

a) The Corporate Risk Register risk entries linked to the Mental Health Legislation and Mental Capacity Act Committee and the Risk Management development work which was now progressing with Clinical Board, was noted. 

	

	MHLMCA 23/01/015
	Sub-Committee Meeting Minutes: 

The Committee received copies of the Sub-Committees’ meeting minutes:

· Mental Health Act Hospital Managers Power of Discharge Sub Committee

The MHAM advised the Committee that care and treatment plans (CTPs) were still a concern for the Mental Health Act Hospital Managers Power of Discharge Sub Committee, as well as the appointment of nearest relatives. 

He added that it was noted that some of the CTPs were not outcome focused and needed more information in them.

· Mental Health Legislation and Governance Group (MHLGG)

The Committee Resolved that:

a) The Sub-Committee Meeting Minute were noted.

	

	MHLMCA 23/01/016
	Committee Annual Report 2022/23

The Committee Annual Report 2022/23 was received. 

The CVC asked what happened to the Committee’s Annual Report.

The IDCG responded that it was combined and put into the main annual report of the Organisation which was published at the end of the year. 

The Committee Resolved that:

a)  The draft Annual Report 2022/23 of the Mental Health Legislation & Mental Capacity Act Committee was reviewed.

b) The Annual Report was recommended to the Board for approval.

	

	MHLMCA 23/01/017
	Committee Terms of Reference and Work Plan – 2023/24

The Committee Terms of Reference and Work Plan – 2023/24 was received.

The IDCG advised the Committee that the covering report had noted no changes had been made to the Terms of Reference.  However there had been some minor changes which were outlined within the Terms of Reference.

He added that clarification on the number of Committee members was required and also, in terms of attendees the ToR would include the Chief Executive and the Executive Medical Director (EMD).

The Committee Resolved that:

a) The Terms of Reference and work plan 2023/24 for the MHLMCAC were reviewed

b) The Terms of Reference and work plan 2023/24 for the MHLMCAC were ratified 

c) The changes were recommended to the Board for approval on 30th March 2023.

	

	MHLMCA 23/01/018
	Policies

No policies 
[bookmark: _GoBack]
	


	MHLMCA 23/01/019
	Any Other Business

No further business was raised.

	



	
	To note the date, time and venue of the next meeting: 
2 May 2023 at 10am
Via MS Teams
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